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MEMORANDUM 0%4/ 4 /: % ’&

TO: State Tax Mnuiu
FROM: Francis V, Dow, Hearing Officer
SUBJECT; EDWARD J, AND EVELYN D, SHEA

~ Columbus in copfection with the sals of 1ife {nswrance, ssmeti«

- uninoorporated bnhun tax and interest dus

Patition for a Resdstermination of

& Daficisncy of Unincorporated Business
Tax under Article 23 of the Tax Law fu*
the Year 1962

A hearing vim referencs to the above mattar was hale =
bafore ms at 30 Centre Strest, MNew York, New York em Jwne 23,
1967, The appearances and suhiidits ymmd wers as showm &n = o o
the stesnographic minutes submitted umm S T

. The issuss involved herein are wvhather the asctivisies’
of the taxpayer, as a sales rvepresentative for the Xaights of

S‘

tuted the carrying on of an uninecerporated dusiness, sad vhetheyr
monies received by the taxpayer in conneotien with m sals of | .
his general insurance business comstituted ium from an
natmmmﬁd business,

The tanpayer filed a joint New York State incoms tax
veturn for the year 1962 in which be veported business tm
of $13,006,3) as an insurence agent, The business inesms wag
received as life insurance sales commissions and meniss reee
from the sale of his general insurance brokerege businesss
taxpayer did not file an unincerporated business tax metuwn fou

~the ysar. A notics of deficiency snd a statemsnt of swdie

ahan, usre isswed for the ym 1962 (File No. 23373878) e
the basis that the tax r's income as ral agent. mﬁm
the earrying on of an unincorporeted busi fnauumd N
T n the mﬁ of
28, N

‘ The tmpayw is a sales representative of the II&M T
of Columbus for whom he sells life insurence sxclusively %o S
neabere of that Order and their families., His contract wiwh m» I
Order designates him as 2 gensral agent and it provides that =
nothing ia the contraet should be construsd to create Yhe L S |
relationship of ouplmm and enployea betwaen the Order and the S
Tanpayers centract :{taor provides that the taxpayer shall L
erform his work at such and places, and in sweh manner as
his judgment will best sarve the interests of the Gma and
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its mﬂhﬁl He was required to devots his full tine in T
bahalf of the xniﬁu of Colusbus, Me was expeeted to meet & .
annual salss quota, All records and papeve relating to trames. . . - ¢
actions by or for the Kanights of Columbus were the vty of o
the Oypdar, The tmg:ycr received commissions on 5 of uu
inswrance made h{ and also cn those made by xml sales
agents of the Xnights of Columdbus. Social security taxes \nﬂ
daductad from these commissions, !aem TANSS WEre M aw
:r:n thu;t He nudcgnud b{ vorkmen's W?ﬂm “ :

ut was not coversd by unemploymsat compensation upal W
disability benefits insurance., le vas a mesder of the mgm
of Columbus amployee fon plan, The taxpayer employed ne '
assistants and maint d no offios., He was reimbureed for htu
sxpenses aomneeted with his nmm« at conaventions and
meotings at which he was red to be present by the hi.;l
of Colunbus, Ne was not m-d for any of his other 1
expenses which included expenses for tsisphone, pwiatiag s
.stationsyy, stamps, advertisiang, travel and entert. 3 SAPIRINS
‘During the year these selling ewpenses amounted to $5,388,8),%
taxpaysy recommends the appztat-ut and discharge of gm 1 sal
agents wvhom he supervises and tyains. He assists some of W
sales agants to maks sales and chacks the accurasy of Lasurph
appiioations and reviews and corrects premium eemputations pape
pared by such agents, The taxpaysr awards prises to the 3.“&1
salss agents as inocentives for them to ineresase their sahu =N
He is not reimbursed for the coat of these prises, i

Prior to 1959 the taxpayer carried on a general
brokeyage business which was ssparats from his uﬂﬂ-ﬁu i Dol
~of the Knights of Columbus, In 1989 he scld the seesuits of hig
brokerags busianess to another broker under an agresssnt W redy
the taxpayer was to uen!.w $0 gowmt of all vosmissions on =,
renswals of the acoounts. Ih 1962 the tanpaysr received uﬂﬁt ‘
as his share of the renewal commissions, The taxpayer m m
no duties or work in oconnection with the accounts.

While the facts in this case preseat a close qunﬂu
it is my opinien that the tampayer's activities {a Mm l’iz
‘the sale of life insurance for the Knights of Columbus did m
constitute ths carrying on of an wnincorporated business and
aceordingly inocome derived from m source vas aot ubjm
unineorporated business tax ayer's astivities an the
Order's salas upunataun 60 net £ zt the pattem of genera

agents of life insurance companies who are held te be 4
to the wuningorporated buiiness uz. His activities ave eimflay ~
to that of a ruu time life mwar soliciting agent. AlWeugh .
the taxpayer's contraet vith ghts of Columbus negates m s

relationship of employer and mlw», the pmhim of m
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agreamsnt are mot centrelling, In every case all the veleavant -
faots and circumstances ave to be eonsidered in determiniag if
an insurance agent is subjeot to the wmincorporated Dusiness taw
(see Tax Law Rulings dated June 8, 1859, 20 NYCR 281.3), The .
:::qutr‘a income from the nguidatieu of the general Liasurense
svrage business was insufficient to subjeat him to tax. S

For the reasons atitud above I recommend that iho T
determination of the State Tax Commission granting the tampaysr'e
petition he substantially in the form submitted hpnwhh.‘ S

/s/ FRANCIS V. DOW
e

April 23, 1968
FVDinn ‘

‘Ena,
g9-18-68
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Preperty of the Ordar; et the MEPIFer Wis Sxpeeted %0 DUt o
SRINS) 28108 QUONE 90t by the Enights of Geluabus.

(6) That ¢otustiens were taken fyen the WNPIPer’s
seamiselions ressived frem the Knights of Golunbue for sestal sesurity
tanss; thet 2o Sedustions were thken fren the connissiens for Snsens
Sanesi that the Aexpayer wus peevided eeverege for worlnm's seapene
nﬁumwmmumsmnmﬂ
Colwmbus ¢id net provide eoverage of the SANPAPer of unaRglepuent
Insuranse ov G108MA11%) Senefits fnsurence; thet the AXPIPEr Wae
covered by the Knights of Colwbud eaplepee’s pension plaa. \

(T) Thas the taxpeyer suploped ue sosistente sné meinteined
Ro offics; that the taxpayer wae reinbursed selsly for Bis enpences
Sonnested with attondenes 2t e omventicns and neotings when Mo
ws required Uy She Ruights of Coluwnbus G0 be Pressnt st Adam) What
he tanpayer was 2ot veishureed for his sWher selling enponsee
1a0urred 50 & 20108 Tepresntative for the Nalghts of Gelunbug) Shet
he tanpayerts other anpenses included ‘eolejhone, printing, stetiensey,
Slnps and ather swpplies, Lisenses, and donds, sdvertising, tsavel
amd entertsimment expenses, which solling expenses tetaled §5,360.63
| (3) Tes the Enights of Colunbus centrelled ssles pelietes)
of 1oual 8nles repressntatives, the 50108 TOPVEOMISIiVES WOre
ppeinted enly by the Enights of Golmmbus) thet She Saapayer
Suparvises and tralas the lesal shles Fepresentstives i onder %
Snevease preduction and he 6osists Wham 1R oeme LNstenses $a erder

0 2ake sles; that 1t 10 e duty of e AP %0 cheek e
senputstions prepered iatsially by the lossl seles agents tShat e
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SORpIyEr €008 ROV eollact Jrentums, Precess slaims o enderemments
o pelietess that ¥0e tenpigur swsrds prises ¢ the loeal sudew
SRS 58 1acentives for tham §o inevense Whetr sales; Shat Whe

Sanpeger 1o a0t refubursed for the 400t of Yhese pulses.

Bused wpon the fevegeing findings snd en the ovidense
presented hevein, the Siate Tax Geuntosion hevedy,

2WOINN:

(A) That she tanpaper's astivities a9 & 20100 JPreseRtetive
for the Baights of Gelumbus were emndweted Sy Min 00 an suglepes and
ot 65 on tadependent sentvestor; thet sush Setivities 4id net
constitute the serrying e of on wainsevpereted Susinees within
~ the 4xtent and metaing of sestien YO3 of the Tax Law.

(%) That ssserdiagly, Whe notiee of dofioioncy and S0te-
Went of auiit changes fer the Juar 1968 (Pile Do, D-3173079) ave

Bateds Alvang, New Yook WMs.0dey of  Scptember » w.
/s/ ' JOSEPH H. MURPHY

/s/ e %Ui"ﬁ l\ﬁNLE‘Y




