~ SUBJECT: pgeition of Edward Saceo

! uuma sudit changes imposing additiomal wm ol
' Ress taxes uam-t the taxpayey for the yssrs 1983 and uw‘

BUREAU OF LAW

v MEMORNADUM 7

TO: Stats Tax Commission
FROM: Solomen Sies, Nearing Ofﬁ»v

For Redetamination of & mftmm

or for Refund of Unincerpersted -
Business tmmmmtm 23 of
g:..rur ‘et for the Years 1963 and o b

Hesrings were held in the above entitiad m u;«. ;”
89 Cantre Street, New York, New York om Augwes 8 aad w :" )

The issus involved hevein is vhether the sstivities of ¥ ;-,;j‘ L
taxpayer duvisg the years in issus oomnstitute the -nm”ﬁu;q__l,,;%f B
mmmmm business, R e

Edward and Mayy Sacce filed New York State mu-
for the years 1983 and 1968 in whieh the tanpayer, znm
veported net business inoome as “indepsndmmt-ammtrastor, he &0
service” ii the amounts of ‘11;'“»71 and 613,798,488 fﬁ . :
speetive ysars. Neo unincowporatsd business tax veturns weyw PNV T
said tampayer. Attached to the Federal returms for the yoaww 2083 . .
and 1984 wore Forms 1099 indicating gross commissions eived by - i

 Edward Saceo from NLR Asscciates in the amownts of $18,8208,2% akd
;ua 388,30, respectively., lHe deducted business urm‘c

of i‘.ﬁﬂ.‘"
“.0”.“ for the years 1963 and 1364, vespectively, Included E |
in said sxpenses were cas~fourth of the expeases in the m« ‘ =
his yesidence, for the wss éf a portion thevsof as an off e
nestion with his sales activities, oonsisting of ﬂhnrh A v
(samesn), heat and five insurance; office ewpenss, % A
tms.u; telaphons salls at hows, appronimately ¥
for pevsonal weey auto business expsnses; tolls,
railroad and taxi fares; telephone; umuimt;
and tooh and aquipment,

ust 15, 1968, Departssnt of 'i'uaﬁm m

ground that his agtivities as mn independent contvacter cuns¥

~ the carrying on of an wnineorpevatsd business and the inesms 1

thevrefron vas subjest to wnincorporated business tax and .

Lesued & notice of defioieney in the amounts of $180,38 mt.,irf -
for the years uu and 1964, respectively, for a total of § .;m




In 1961 the taxpayer, Edward Saseeo, was sxployed by NLR ,
Asseciates, representatives of manufasturers of electranic iastruments,
having its main office located at West Orange, New Jewesy, as & saless
nan selling electronic instruments of several ‘mutnm‘ m:. of

' »

. which were compstitive on a straight salary basis of sdbowt

per week, Hies sales territery coverad Bronx, Westohester and Putamm
Counties and Long Islasnd, including Kings and Queens Comntiess Om
. Pebruavy 3, 1982, the taxpayer entered iato a letter agresment with
NLR Associates, vheredby he was designated as an independent eontvgator
to solicit sales and promote the product lines representsad by HiR
Associates on a straight commission basis of 75 per sent of sll come
sissions whea receivad eash month by NLR Assceiates frem the alisigasd
tervitory. Pursuant to said agresment, the takp was »t veine
_buresd for any sales mzuum NLR Asscoiates 8id not dedwat with-
holding or socoial security taxes from the commissions paid ¢e the
taxpayer. The taxpayer maintained an office at hems -in eohmsstien
with his sales astivities. On his Federal ineome tan retuwne o
1983 and 1964, he deducted self-smployssat tax for saeh of said years
in the amount of $259,20. The taxpaysr claims that he was wequived
by his prineipal to swbmit veskly reports with respest %o the ;u- .
spegtive customers contasted by him and also submit a vesond of s
AUPINLeE « : : Co '

as sn engineer by Grumman Alroraft awd ether corpovations in that ea ,
pacity, He claims that in order to effect sales, he was vequived, at
times, to solve spgineering prodlems of the firms he selicived fer

the sale of slestronic instruments and alsc assist in wepaive, He

was not compensated for such aervices except for the commissioms re-
¢eived on sales made to such customers, R R

. Most of the products which the taxpayer sold were sitive,
He would contact a proapsotive customer and try to effect saies af any
or all of the products of the varicus manufacturers, which his prinei.
pal repressnted, The tanpayer was sot subject to eomtrol by.hu*g
pal as to the time spent, or the means, or methods eof sondusting hias
sales astivities, L . " v :

Section 703(f) of the Tax Lav provides that a sales wepre~
seatative wvho maintains an office or who employs assistants shall et
be deemed engaged in an wnincorporated business seclely by veasen of
the fact that he repressits more than one principals, The sestien dons
not, however, sxempt independent comtractore who do not maintaim an
efrl«, or eamploy assistants, or who represent a :i:gh printipal.
While the sole fact that a person is a multi-line salesman is, in
iteelf, an insufficient basis to desm him engaged in an uninsowrpe-
rated business (Britton v, State Tax Comm: s 22 AD 24 987, Aff'd,
19 NY 24 613), eq y trus tha ® 7aot of aonduweting busi-~
neas doss not depend for existencs on plurelity of geods, vares,

services, customers or prineipals, An indspendent aentraster whe
deals in a single produet or service for one customer, or fer one




~a

- aﬁd

principal, is as much engaged in his own dusiness as a multi.line
independent contractor (Ses Tax Commission Hearing Deslsion in
“_‘Qf. Rob T n, dated May 10, 1%88), copy attached.

Sings the taxpayer maintained an office, was not regavded
by his prinaipal as an employee for payrell tax purposss and the
prineipal did not sxercise control as to the manmer or means in
vhich the taxpayer effected sales, I am of the eopinien that the
taxpayer was not an employee, but an independeat eentraster subjesut
to unincorporated business tax im accerdanae vwith the provisions
of Section 703 of the Tax Law,

For the reasons stated above, I recommend that the desisien
of the State Tax Commission in the above matter de substantially in
the form submitted herewith,

February .« , 1968
881 jm
Ene.
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TO:

ISP R A L LT N Lve et m

BUREAU OF LAW
MEMORANDUM

The State Tax Commission

FROM: Alfred Rubinstein, Hearing Officer

SUBJECT: Petition of Robert T. Kaden

For Redetermination of a Deficiency
or for Refund of Unincorporated ‘
Business Taxes under Article 23 of |
;gngax Law for the Years 1961 and |

/ .

A hearing-on the avbove entitled petition was held before

~me at the office of the State Tax Commission, 80 Centre Street, '

New York, New York on November 3, 1966. The appearances and
exnibits were as noted on the transcript.

The issues involved (1) whether the taxpayer's income
from his activities as a sales representative for one principal
was derived from a business conducted by him, and (2) claimed
allocation of business income for out-of-state activities.

Taxpayer filed personal income tax returns for 1961 and
1962 . on which he reported business income from his occupation
of salesman, as reported on his Federal returns on schedule "C",
and on which he paid Federal self-employment taxes for both years. R
For 1961 he reported net business income of $16,914.46 after S
deducting $11,434.41 expenses from total receipts of $28,348.87.

For 1962 he reported net business income of $19,739.66 after

deducting $11,157.24 expenses from total receipts of $30,896.90.

By notices of deficiency and statements of audit changes dated
November 22, 1965 (File No. 2-5840739) the Income Tax Bureau
imposed unincorporated business taxes and penalties in the amounts

~of $436.15 for 1961 and $535.35 for 1962 for failure to file ,{3ﬁf"’

returns and to pay the taxes in those years; imposed additional

" personal income tax of $44.82 for 1961 and computed an overpay- - ..

ment of personal income tax of $14.07 for 1962. The additional
personal income tax imposed for 1961 and the overpayment for

1962 were based on unreported Federal changes, the propriety of
which were conceded by the taxpayer at the hearing. The remain- ., -
ing issues involved the taxpayer's contentions that (1) "a sales " ..
representative who does not maintain an office or employ anybody. .: .
is exempt from unincorporated business tax," and (2) the tax- SN
payer's income is all derived from sales without the State and =~ - .~
he is entitled to an out-of-state allocation of 100% of his:

business income.

Taxpayer was a sales:representative for one principa;L~
Dubette Bags, Inc. of New York City. His customers were in the
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middle western states and he made four trips of three weeks each
in every year, visiting the trade. Orders were obtained on these
trips, as well as at New York, and taxpayer's income consisted

-of commissions on these sales. Taxpayer maintained no_office out-

side the State, and used the office of Dubette in New York as his
base of operations. He had no written contract with Dubette;
he was not forbidden to carry other lines (but he testified

that the time required to represent Dubette did not allow for
additional lines); no taxes or social security were deducted from
his commissions; he had no drawing account; his substantial :
disbursements for travel and other business expenses were not
reimbursed by his principal; charges for telephone calls made
from the office of Dubette were deducted from his commissions;

no supervision, direction or control was exercised over his .
activities, except that he was required (subject to exceptions)

to quote prices set at different levels for retailers and dis-
tributors. | ‘ : i '

The primary question is whether a sales representative who
claims that he does not maintain an office, who employs no one

.and who represents a single principal may be deemed exempt from -

unincorporated business taxes although no claim is made -that he -
is an employee (transcript, page 11). . R

Section 703(f) of the Tax Law provides that a sales repre-
sentative who maintains an office or who employs assistants T
shall not be deemed engaged in an unincorporated business solely
because he represents more than one principal. The section does
not exempt independent contractors who'do not maintain an office,
or employ assistants, or who represent a singly principal. ‘Tax-
payer does not claim that he was an employee and in accord with
Matter of Sundberg v. Bragalini, 7 A. D. 2d 15, if the facts

establish his status as an independent contractor, he is, in the
first instance, deemed to be conducting an unincorporated business, -
subject to any allocation or further exemption provided by law.
While the sole fact that a person is a multi-line salesman is,

in itself, an insufficient basis to deem his engaged in an unin-
corporated business (Britton v. State Tax Commission, 22 A. D.

2d 987, aff'd, 19 N. Y. 2d 613), it is equally true that the

fact of conducting business does not depend for ‘existence on
plurality of goods, wares, services, customers or principals.

An independent contractor who deals in a singly product or

. service for one customer, or for one principal is as much engaged

in his own business as a multi-line independent contractor.

The taxpayer's contention that he maintained no office is
‘not supported by the record. He used the office of his principal,
Dubette, in New York City, as his base of operations, where he




made presentations to customers, and conducted business. He was

not charged any rent, but he was required to pay for his, telephone

calls, and his orders and mail were received there. Aside from ..
this office, he maintained no other office outside the State and
pursuant to section 707(a) of the Tax Law, in the absence of a
regular place of business outside New York, no portion of his _
business income may be allocated outside New York. The fact ...
that his customers were all outside the State is insufficient - ~°
to entitle him to an allocation. .

While it is not necessary to pass on the specific question
in this matter, it should De noted that maintaining an office in
New York is neither a statutory requirement nor a necessary
element of doing business within the State, under Article 23 of
the Tax Law. It is difficult, however, to envision the conduct
of a business without an address for the receipt of mail, or
some place where contact can be made for business purposes. It

" would, consequently, appear that some place of doing business

must exist. In many cases the residence of the taxpayer. or,

as in this instance, the principal's place of business_has been

adopted for the purpose and constitutes an office or place of
business. ' o '

Accordingly, for the reasons stated above, I am of tpe, o
opinion that unincorporated business taxes were properly imposed . .
on the taxpayer and that the Notices of Deficiency should be = 7

‘sustained.

The decision’of‘the Tax Commission should be in the form
submitted herewith. | _ '
. .. —"""H&aring Officer . .

September 19, 1967
AR:nn : .

i
/
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STATE OF NEW YORK
STATE TAX COMMISSION

IN THE VATTER OF THE PETITION
OF
ROBERT T. KADEN
FOR REDETERMINATION OF A DEFICIENCY
OE FOR REFUND OF UNINCORPORATED BUSTs

NESS TAXES UNDER ARTICLE 23 OF THE
TAX LAY FOR THE YEARS 1961 AND 1962

30 88 oo 09 00 o9 ¢e s

Robert T. Kaden having filed a petition for redetermina-
tion of a deficiohcy or for refund of unincorporated business
taxes under Article 23 of the Tax Law for the years 1961 and

1962, and a hearing having been held before Alfred Rubinstein,

Hearing Officervof the Dapartment of Taxation and Finance, at
80 Centre Street, New York, New Ibrk, on Nevember 3, 1966, at

" which hearing the taxpaysr's representative, Harry Bdman, appoatoﬁ.

and the matter having been duly examined And considered,
- The State Tax Commission hereby finds: ’

(1) That the taxpayer filed personal income tax returns
for 1961 and 1962 reporting net business income of $16,914.46
for 1961 and $19,739.66 for 1962; that by notices of deficiency
dated November 22, 1965 (File No. 2-58&0739) the Income Tax

Burcau recomputed taxpayorts income for 1961 by an increase of -

$448.22 and by a reduction for 1962 of $140.74, based on Federal

,
audit changes for such years, and impoged nnincorpgratodibuainels
taxes and penalties for failure to file unincorporated Lusiness

tax returns for suéh years, in the amounts of $436.15 for 1961f
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and $535.35 for 1962; that the taxpayer failed to file unineor-
sorated business tax returﬁs or pay unincorporated business taxes
for 1961 and 1962; that the taxpayer filed a pétitibn for re-
determination on Fevruary 16, 1966, |

(2) That the taxpayer was an independent sales |
representativ; for one principal, Dubette Bags, Inc., of Néw York
City; that his agreement with his pri;cipal was not in writing,
and provided for commissions payable on sales made to the tax-
payer's customers in the middle ‘iest; that during each year the
taxpayer made four selling trips to his territory, each of threc
- wecks duration; that the balance of each year was spent in
Jew York where presentations'and sales were made to his customers
by the taxpayer; that the taxpayer's activities were unres;rictod.
and subject to no.supervision, direction or control by his
principal; ﬁhat the taxpayer was free, if he so chose, to represent
other principals and carry additional lines; that taxpayer had no
drawing account; thgt no social security contributions nor taxda
were deducted or withheld from his commiasions.

(3) That the taxpayer'maintained no office or place of
business out of the State; that he used thb office of his prineipal,
Dubette Bags, Inc., in New Yark aity for presentations, sales, |
reccipt of mail and‘qo make and receive telephone callb; that
his principal made no charge for such use of its office by the
taxpayer, except that he was required to pay for all telephone
calls; that the taxpéyer's business cards bore the address of
his principal, Dubette BAgs,.Inc., in Neinork as his place of .
business; that the taxpayer incurred business expenses of
$11,434.41 4n 1961 and 411,157.2 in 1962 that such expenses

were deducted from taxpayer's gross business income on his Federal




returns on Schedulo %C", and on which he paid Federal o.lf-
employment iﬁxes for both yoars; that none of such czpcnc‘l were
reimbursed by taxpayer's princiﬁal. |

(4) That the Fedoral audit changes by which'tyo taxpayer's
income for 1961 and 1962 was adjusted wore not reported; that the
taxpayer concedes that the Income Tax Bureau properly roccﬁputod
his income for 1961 and 1962 in accord with such Federal audit
changes. :

Based upon the foregoing findings and all the ovidcnc,,
pregonted herein, the State Tax Commission hereby )
| DECIDES:

(A) That during 1961 and 1962 the taxpayer was an
independent contractor and engaged as a sales rcprosongativu:
that the taxpayqr's income during such years‘constitutod tho
receipts of the conduct of an unincorporated business within
the meaning of section 703(a) of the Tax Law. |

(B) That during 1961 and 1962 the taxpayer conducted his
business trdm an office in Now York City; that during such years
taxpayer maintatned no office or'regular place of business outaidcl
‘New York; that for such years taxpayor's entire receipts from his
.busine#a were alloeableﬁo Now York pursuant to section 707(.)
of the Tax Law, | | |

(C) That taxpayer's total income for 1961 was $20, 263.09;
that taxpayer's total incone 1962 waso $19,0h7.k53 that taxptylr'l
taxable businesa income for 1961 was $8,723.57; that taxpayur'l )
taxable business income for 1962 was $10,707.33. | ,
, (D) That, accordingly, the notices of dcficighcy 1mposins
additional personal income tax for 1961, reducing personal
~ income tax for 1962, and imposing unincorporated business
taxes and penalties on the tﬁxpayor for 1662 anﬁ 1962 ar0 §orrodt3




.

that the amounts set forth therein are due and owing toget;her
with addi;i?‘nal interest and other statutory charges; that said
notices of deficiency do not include any tax or other charges
which could not have been lawfully demanded, and that f.axxiaycr'a
petition for redetermination or refund with respect thereto be
and the same hereby is denied.

DATED: Albany, New York thisloth day of May s 1968,

STATE TAX COMMISSION




STATE OF NBW YORR
STATE TAX COMMISSION

oy
EUUARD SACCO
OB TOR REFUND OF UNTNGORPORATED, BUST-

NESS 1 UNBER ARTICLE 23 OF YuK
TAX LAY FOR THE YEARS 1083 AND 1840

A 2 X 2 B N X ¥ N N 3 :

Edward Sasso baving filed a petition for vedetemminstion
haululmwfwutmuutmmmmmwm
Artiele 13 of the Tax Lav fer We yesrs 1082 and 1984, and hesvings
havisg been held defore Selamon Sies, Heaving Officer, of the |
Departnsnt of Tenation and Finanee, 4t 88 Centrs Street, New Yook,
Hew York, on August § and Sepsewber 230, 1948, at whieh hearinge W
TANPAyer vas Tepresentsd by Leo N, Rothssuis, CFA, and ot vhieh the
Capayew appeared personally on Ssptasber 20, 1988, testiseny haviag

™ha 3tate Tan Commission heveby finds:

(1) That Lovard and Mary Sseco Filed jeint New Yerk State
incons tan vesident veturns for the yesrs 1983 and 15445 that the tane

payer, Livard Besoo, veported on said yeturas net business inewms #»
*indapendont contractor, sales snd serviee® in the snowmts of

$21,035,73 and $15,790,55 for the yeave 1963 and 196V vespectively; that
the taspayer, Bdvard Sacoe, 4id net file any New Yerk Stats wnineeypes
rated businens tan returms for sald yeaves that en Augwet 315, 1844, e
Department of Takaticn and Pinanes Lsswad & statensat of audit shangee
againet the Saxpaysr, Kdwamd Seete, impesing edéitions) wnincespesated




P,

business taxes for the yeups 1853 and 1088 in She anounty of $158.3%
and $3%6,97, reepectively, inclvdiag interest for a tetel of 39720
mmmw, fosund a motice of deficliency thewefor.
T (2) That ix 1981 Ve vaxpayer, Léward Sacuve, was esplayed
by BLR MMism. veprassntatives of sanufacturere of slsetronie
‘ imm, having its maln offics located at west Opange, Seow m,
#5 2 salesnen aslling sisotroule instruments of ssversl ammmy
‘m« sont of the produsts of said sanufeqterrs wers mauuﬂ; M
 the sald tampayer was mmmaﬁwm MWMawmt
it%;w pay mk; that his salse vervitery eovered tm. mm
m Putnan Counties and Long Jelend w:wu Kinge m w mﬂn;
 that on Febyuary B, 1983, the taupayer, Edward Ssuce sateved m &
 leteer agvesment with NLR Asscelates wheredy ho vas denigpated wn
 indapendent centvacter to solleit sales mwmwtm
:w&‘ e various sanuling e rapressnted by WLR Assenintes o8 A -wm
: Wmmuwwm«moﬁmm»imwwmimm
 ménth by KLk Associstes from the assigned tevritory; in sescvdenne .
 vith sald agresssnt the tapayer vas pot yeinbursed for any of m |
 salling expensss, | | '
- Ty Mpmmtm%ﬂmﬂmwtmw—
Mm sndeavorsd to ssil the products of Boonton Elsotrenine Mo-
| ention, Evohn~iiits Corporation, B K Instrunents, ina., WM
‘Indeetrien, Ins., Industrial Squipmest Divisien, Mevowols Commmie
sations and Elsotrenics, Ine., Janee J. Blddle Company, and Puset
Eisotveniss, Ino.} that vhen taxpayer «M on prespeetive mm
_mm&m wviation sempaniee or othevs, be Wmﬁ te sedl ald #
mmm#m«ummmmmmuummm

Assoclates; represented,

(%) That the taxpayer has an ssgineering Saukgvound hevisg
besn employed as an engluesr by Gvusman Alroraft and other sewpes
vavrions in thet ospecity; that he claine that in ovder te offsev nnmg
he was reguired, at timen, te solve safisseving prokless of the fime
ne solisitsd for the sals of sisctvonic instrunents and slss asslsv




1l )

kta sepaive) that he was incmum !av ammmm
" the sommissions reeceived uumumhm; that he slaiee
he vas vequived to submit to his prinelpal & weskly sepevt of euetomses
csntasted and an itenised list of supenses m by m, mm
(5) That on his Pederal returns mmmtutmm.f!
the taxpaysy veportad gross comnissions veseived in the m of
026,820.2% and $19,086,30, respestively that he deduated the M

T - -

Sxpenses:

Auto Busineses Use
tolls -
Gavage and Pavking
Paves<Bus, KR, eto,
Tares~Tani

Neals and Notals

Tolaphene (Less 080,00 peveonal
use 1in sach year)

Eassvtainment

0ffiee Expense
Knas Sifts

. Pessage

Tosls and Equipment ( siaved
. - . over five yesars)

Elaatric 81ill-1/% of S1NZ.6%
376 of $188,32

Sent QM)«&N of $788,00
/% of $780.00

Hoat=1/8 of $289.2¢
A/n of $2348,00

Five Insuvanse~1/v of $163,00

Custedien oharges for uu-mlqu
Retiressnt Pund<Sankers Teus

Totals

Jn
50,54

101,00

12,08
18,08
185,90

798,87
SS8.08
194,08
76.20
Cure

122,09

35,88

197,80

"%,

80,78

| AR

”"”.“

mua.u.
mn ‘

.fﬁﬁﬁ

e

Mo
238,00
x 1‘5&”‘

50,08
300,00

88,70

78

e

EUY
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(8) That in connectien vith the taspayers sales setivivies,
nmhuh«uvm&mof&h%nuotfmwmnmuﬁ
the wee of saveral desks plus stovage area for correspendense) M
ke 2380 saintained & ssall wvorkashop aves for ths selution Ql' ongi~
Resring preblens i cenmectien with his sales sevivities) that ®he
tanpayer deducted ens-fourth of the maintenanse and wpheep of Mis
offios at khome, as nove fully set fowsh in Tiading (V) sheve,

(7) Thet ML Assoniates 6i¢ mot dedwet withhelding or
soeial security taxes frem the ecosmissions patd te the nlm

() That the prineipal, ALR Asseciates, mxywreieed ao mx
over the time spent by The TaNpaysr oF the BAARGY, oF ThO NGRS
sohdueted by hin in effeating sales on bahelf of eald peineipal,

(9) That the Sanpaysr deduoted self-sspleyment tax o his
Us 8o individual {noone tax resurns, in the smeunt of $3868,20 fer
ssth of the yeare 1843 and 1944,

Based upon the fevegeing findinge and s)) of the svidense
presentséd haveln,

The State Tax Commission heveby

pECTDES ) .

| (A) That during Yhe years 1963 and 1968, & taupayer vae
8ot an smployes, hutummmwwuﬁnw
reted business sonducted solaly vithin the State of New Yerk and
subjest to uaizsosporated business Saxes within the {ateat and seasing
of Seotion 763 of the Tem Lew,

- (B} That, mwdmw. e statement of avdit shanges and
notice of ut&a&my Lasved against the tanpayer for the yeavs 1983
and A88% imposing unineorporatesd mhua tanes ave oorvest; that
the sams do net inelude any tan or other eharze, whieh sould Bet bave




‘been lawfully demanded; that the wmr'a petitien for m&- '
nation of a defieienay or for n!m filed vith vespest m h
-u the sams is hevedy denied,

PATED: Albany, New York this 10th(w of March s 2089,
STATE TAX COMNISSION
/s/ J,O%EPE ;l Euiegx oa———

/s/ el A S

/s/ MILTON KOERNER

o
e
!!MI" !wl L3 .




