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PR ' BUREAU OF LA M/»M% 7-
e : MEMORANDUM |
| | by, orna PR
- T0: The Stats Tax Comnissien Lottt Cin L2,
FROM: Alfred Rubinstein, Hearing Offieer |

SUBJECT; In the Matter of the Application of
Anna M. Rosendberg, Iwiag Berezin and
Thomas J. Rosenberg, Individually and as
Co=Partnere, d/b/u the Firm lane and Style f
of Anna M, Rosenbarg Asscciates for Revision {
or Refund of Unincorporated Business Yanes |
under Article 18«A of the Tax Lav for the |
Yiscal Years Ended Fsbruary 28, 1937
February 28, 1888 and Februavy 28, 1889,

A hearing in tko above entitled matter was held before
e ot Fedruary 18, 1967 at 80 Centre Street, Naw Yowk, New Yerk,
The appearsnces and exhibits were as noted on the treaserips,

Taxpayer filed partnership veturns for the fisoal
invelved,; and sulnitted mnincorporsated business tax returae i
blank, claiming on the face of the returns a prior detersinat
of the State Tax Commission that its activities wevrs amempt, Fow
fiscal year ended Tebruary 28, 1987 the tanpayver's incoms ‘
inoreased 38,850 by Pederal asudit changes. The Ipcows Tanx Bureaw
assessed uningorporated business taxss of $8,7583,87 for flscsld
year ended February 28, 19587 (o, B«795831) on tampayer®s Jomi
as adjusted by Federal changesy 511,083,899 for fiscal yvear ende
Pebruary 28, 1988 (No, B«795932) on taxpayer’s income as e .
and $8,888,27 for fiscal year ended February 28, 1959 (Mo, D-705838)
on taxpayer's income as ve ed, All assessmants weve feswsd _
July §, 1880, baked en a finding that taxpayer's insoms wan $urived
from the conduet of a business. Taxpayer filed timely applisatiocas
for ravision and demand for hearing. |

The primary issus 1is vhether the taxpayer's mu,
mtt:i:iu:ndnmabnat?utém and t:duh;in!mhum, ooney n::u
SORs #d the practics of an amempt profession, as

' ':m‘m ;

the taxpayer, who subnits that numerous colleges give
degrees in these fields,

In addition, the taxpayer contends that (1) the pa
ship activities are L{dentical to the activities of Anna N. Resen
preaviously determined w be exempt, (2) that the asssssment fer
1357 wvas untinmely, net having been made within threa vearvs of the
filing of the retumn, and ug that all threa assessments wvere
illegal and untimely, in that they ware sade solely to teld




held to be exempt from umincorporated business tames by a devere

e

statute of limitations, These econtantions raise subsidiery
issuss as to vhather the prior determination of the anempt
nature of the activities of Anna M, Rosenberg is deteyminati
of tha activities of the partnership, and as te the timelines
and legality of the asseassments, Taxpayer conceded the

:1' ﬁx{;&nl changes increasing partanership incens for 1887
Yy 99,80, |

Taxpayer is & partnership eomposed of Anna M, re
whese propriety intevest is 62 1/2%, Thomas J, Resemderg, hew son,
vhoss propriety interest is 12 1/2% and Irving Beresin whess
propriety interest is 268, Anns M, Rosenberg was individus
engaged in public relations and industrisl reletiens sownseling

or to Worlid War Il, and her activitiss for thoss years were

nination of the State Tax saion dated Mareh 7, 1988 (Tampay
Exhibic "2%), Anna M, Rosenderg has besen active in goveramsat
service for sany yesrs, She has bean & Regional Directer of t

‘s

KeRiAyy & mesber of the Var Manpower Comnission, Regional Divester
~of the Soeial Security Board, adviser to Genersl 8, Johnsem,

the Diveetor of the W,P.A., Assistant Secretary of Defense, and
she has served on numarocus other PFedaral, Hew York State and

New York City boards and agencies, IM:: Beresin's ba

includes public and labor velations activitics and servies with - . -
the Soaial Security Administration. Thomas J, Rosenberg his :thu :
profassional courses and :rot twvo years in public yelations with -
8 film company prior to jeining the firm, j

The partnership's activities consist of advieing ‘ ente

- whe have public relations, lador relations or sisllar pred .-

The clients are individuals, partnerships, corperatiens and i
stitutions and & list of such clisnts {s annensd to taunpayerfs . ,
memorandum of law contained in the file, After preliminary eom=
sultation, the taxpayer will confer with the alient and the eliemt's’
lsgal counsel or advertising agency, depsnding en whather the :

prodlem is one of pudblic relations or labor relations, —  .'
tions are based on ressarch and surveys of the client's ey,

- wadia, customers, products, perscnnsl or other facters relating

to the cliant's prodless, The client's pudlic statements; speeches,
position on legislative or other public matters may da analysed te
asesrtain how the slient’s pudblic fmage has Deen affeeted, 4
ataff of assistants is employed for the clerical, survey and re-
search funotions, which may be of an ineplant nature, but 4
written reports are seldom mads availadle to the elisnts,
ravely engages direetly in labor relations negotistiens, and

1inited manner to geéneral advertising policies., Taxpayer’s sers
vices ars usually rendsred in oral form at conferenees, and e
are negotiated on an annual retainer dasis, L ’

- as to media is given with respect to financial reports and s
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, , At the cutsst, the issues of the prior detareination

and unut{.ud timsliness of the asssasments should de disposed

of, There no prior determination of the Tan Commission, mor

uaz prior findings of faect wieh mr« to the astivities of

this taxpayer. Taxpayer's Exhidit *2* yaa determinative of

activities of Anna M, Roseaberg for the years 1937, 1038, 1830,

1980 and 1981, only. Neither this tanpayer, a parinsrenip, a

sither of two of {ts thres partasrs (Thomas J. Resendery and Iveiag

Beresin) werve parties te sweh prior deteraination., With respas

to Anna M. Rosetiberg, sush prier determination does net sstep

contrary findings for later years based on changes ia status

new inforsation, : s 288 AD, 813, nor o the ¥

Coanission sstoppe . 8 an interpretation of staty
08 elidated 4 s0n Connigsion, 23 A.D. 24 W78,
-onsequently, this application Ty Mhmu“u

the faets adduond at the hearing and the deternination amst l?

sade in aceord with present law and poliey.

Taxpayer filed its partaership returns for fiscal
andsd February 28, 1957 on OCoteber 8, 1957, pureuant %o an
tension of time granted; for fiscal yesr endsd Pebruary t 1
o t 11, 1958 pursuant to an extansion of time mu‘c
for fiscel year ended Fedyuary 28, 1888 on Jume 12, 1989,
corporated business tax retums sudbmittad st the same time wew
completely blank on:zgt for the statemsnt “AS PREVIOUSLY DETERMINED
BY TNE DEPARTMENT, ACTIVITIES DO NOT COMSTITUTE AN VN INCORPORATED
BUSINESS." Seotion 373 of the Tax Lav as thea eonstituted vequived
an assessment to be made within three years of the flling of the
voturn, the date of filing being considered the last day p :
for filing or the last day of any extansion of time fer 114
vithin five years of the filing of the return vhere an omai
from incove exeseded 25%; or at any tims vhere no veturn was filed,
In view of tha faat that all retumns including the eariisst, weve
filed less than thres znn prior to the issue of assassmsats, it
is uwnnecessary to consider the alewrnative limitatiems, ;'

However, taxpaysr's clais that all assssspents wers
illegally made, solely for the purpese ef tolling the statwte of
Minitations, in anticipation of the decision in M.

I8 AJD, 24 873, {n which a determination of the sion
that lsbor and industrial relation consultants are not e <
professionals was confirmed, requires ezaminaticn of the w

perated buainess tax retums filed by the taxpayer, These retwres
vere submitted ecompletely in hm&‘ eontaining ne information
vhatscsvar, except the statemant, "AS PREVIOUSLY DETERMINED BY THE
DEPARTNENT, ACTIVITIES DO MOT CONSTITUTE AN UNINCORPORATED BUSINESS.®

I GRan
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Such “u‘f fs not sufficient to start the rumain nqhm
of linitations, even though the L(afervation eonta -l
pomonup veturs filed at the sams time wvae Muny 1 tux
to that ng“nd on the uwnincerperated dusiness tan mm,
e 1ote raturn Pilen in so0e :ﬁ:‘g p nupu. e iten
incowp return a on & o0
vith the statute and the filing of no return at all m_y‘
Bages, 297 N.Y, 28,
Au A n é —.'44_3.;.

. p SOUNIES. UE S0 &SNS o x'. ““Q
aﬂ'" 34 . s on whish the 1
relies in om-h mt m uummu were made solely to
the statute of xhiuueu. suat be distinguished, In the
mﬂnwuuﬁtu%ntmi“mta‘hi L
slaining that an assessmsat was avditrary and Lllegal,
on_audit, suanination or other infersation, and h‘u‘ sole
un the statute of limitations, A notion to dismins the ochhht
for iasufficienty was denied en the grownd that complaiat W &
causs of action, Brown claimed that the sssessment was meds jwet
- three days before expivation of the time to assess seolsly
‘of his refusal to ccusent to an extension of the statute of
tions, On denial of the Tax Commission's notien to élaniss
sasver vas interposed setting forth the basis for the as |
~and subssquently Brovn discontinued his actiom -u n“ m
ment, vitheut interest, purssant to -upun

The holding in the ease, therefore, is u-nh t
the L{ssue raised themin, %o A sotion addressed to M\hnl .
utuduey of the complaint, prior to sarviee of an answer,
degision vas made by ths court with respect to the prepriety al
the assessnmant, and ¢t may well be that had a2 metion for cw
Sudgment dienissing the complaint been made after jeinder of fsswe
such aotion wuxd have baen granted,

mh gnuﬁm containe mons of the slemsats o!

, % tigated, 'tmmv 's conslusory argument the
spente lnud vers, uvumw. caprissus and unre 2e*
fs wnsupportad by the faots, z-m evship returns of th
taxpayer (Tax Cmiu!.en Exhibics 8", "C* m "D*) were m,
on June 22, 1960, on vwhich audit the uunmu wave -~ The

snaniner's awdit mamorandum is snnened to each retewn, 7The blank
uwineorporated business tan yeturns were insuffieient, as & matter

of law, to ntart the statute of limitations rumnfng, If ¢ m .
sssumad by the taxpayer that the prior determination of the

application of Anna M. Rosenderg fiwed the smenption fer the papte ,
nevship such error by tARpayer sahaot mclm e Taxn eion.

fron aking proper, timsly assessmaats,







wfu

Por the reascns stated above I am of the qhiu “mt '
the Tax Conmission is not barred from making a plenary de ¥
tion of the substantive issues ralsed by s appiieation, @

Under section 388 of the Tax Law and W‘**-T".ﬁf{ R L
NYCRR 281,48, it is the professional astivity fitself whieh is Co
exenpt from the tax, and the velative stature or lack of etat
of the practitionsr neither ereates or abates the ewenptien,
vogations of publio relations counsel and industyial relatie
counsal have not, as yst, besn included as recognised prefe
undsr the regulations, &mmﬂ e the activities of the | -
partnership and not the perecnal ssinence of Anna M, e
be sxanined in order to arrive at a detsfaination of whethar swe
sonsulting activities qualify for smemption., That oelleges. affe
courses and degreas in lador and industrial welatioms $s net |
sufficient reason to constituts such eomsulting activitviss an eame
sapt profession, Hermss Murphy, 18 AD, 24 873, S0 tee with:
sanagsaent consullant , Mupphy, 12 A,Ds 24 713, 86 .

' , The deternination caneelling unincorporated business Sam .= - -
assassnents against Anna M, Rosenberg for 1937, 1938, 1999, | “:” AT
~ and 194) (Taxpayer's Exhibit "2") contains no finding of fant, énd
the bdasis for the deternination is waknown,. 8inecs Hhe e ‘ft B e

such determination in 1948, the courts have econsistently deelismed -~
to include consulting activities, including ladbor and {ndwstrial @ ;
vrelations sounseling activities, vithin the exewption grasted
professions under seation 386, On the evidenes sdduced at the
hearing, it cannot be said that taxpayer's public relations am S
industrial relations counseling aotivities entatl the wse of a

I e SO A

professional knowledge of science or learning in such & memner as ‘;
to qualify for axsmption. It has been held by the eourts in mesy

cases that it was not the intent of the legislature to gremt ' =
. sxemptions to consultants who give advice on business eor indestrial
problems, nor does expertise in soms subject constituts the practies

of a profession, Bhathg v! %n h*. supra, The activities of the - =
taspayer are not readily disting uﬂa"ﬂ e from the activieles of :
advartising agencies and managesent consultants 'raqnliy e may

be n!:md in by corperations. Tawpayer's activities inclwds
advising olients on media, products, and advertising as well a8 .
labor relations and its clients include finsncial howses, publishare,
retailers, brevers, manufacturers and other businessss, That ity =
serviess ave supsrior to its competitore’; that it is slesvipinetiang
in amvtt:t clisntsg and that it has achiaved high status is pudiie -~
and induatrial relations eounseling are not sufficient res Q.
classify the tampayer's asctivities as professsionsl, | T
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Por the ressons stated adeve wn of the opinion !hat
the assessments should de susSained, ‘*ann volnation of the
Tan Comminsion should be substantially ia th. forn ilbnﬁtt.d

herewith,
/s/ ~ ALFRED RUBINSTEIN
. ; =
ARtpg
Ene,

Novesber 8, 1987
/z ’/5‘—47




 Usince Mo, Poe
" STATE oF NEV YOWX ﬂ}"m@wty?) Conra A,

STAYE TAX COMMISSION > / "
I8 TNE WATTER OF THE APPLICATION .
or '
ANNA M, ROSENBERG, IRVING BENESIN AND '

THOHAS J, ROSEKSERG, INDIVIDUALLY ASD

AS CO-FARYWERE, D/S/U THE PIEM SAME AND ¢

BTYLE OF ANNA M, ROSENDERG ASSOCTAYES |

' |

FOR REVISION OB REFUND OF UNINCORPORATCD BUSTe ‘
NESS TANES UNDER ARTICLE 18«hA OF THE TAX LAV 3

POR THE PISCAL YEANS EEDED FEBRUARY 20, 1837,

- FEDRUARY 28, 19388 AND FERRUARY 28, 108 L

Anns ¥, Roeasaberg, Irving Seresin snd Themss J. Reseabery,
individually snd as cospartnars ¢/5/u the firm name and nﬂi ot
Anna W, Rossnbevg Associates haviag applied for vevision or waPuné
of mi»mmm businesa tanss under Avticle lieA of the Tax Lev
for the fiseal yaars ended Yabrusry 218, 1037, Tebruary £8, 1088 and
Tebruawy 18, 1958 and & Dearing having Desn held on Pedruary 18,

1967 at 80 Contre Straet, New York, Sew Yok bafore AMfved
Mwbinstain, Nearing Officwr of the Dspartaant of Tamation and Finsnes,
at which hasring tenpaysr, Anna M. Resenbary appeaved individwally,
and on bahalf of the partnership, vith counsel, LiXiiam Le Peses,

¥sq. snd tha matter having bheen duly exanived snéd mim*

The State Tax Commisanion hereby findss

(1) That the taxpayer filed partnevship (neews taw
returss veperting {ncoms of $193,001,72 for fisead year ended
Februsry 38, 2087, $287,872.29 for fisesl year snded Pebrwavy 28,
3958, and $38%,801.66 for fiscal ysar ended Pebvuary 20, 1988; that
by Paderal audit shenges, the taxpsyev's incons for flaesl yesy ended
Febyuary 18, 1057 was incvesssd $5,450 to $180,081,7; that tegether
with sach partaspship income Tam welurn, the tanpayer swbaitied &
blank wninsorpovated business tax raturn basring the notation, "AS
PREVICUSLY DETERNINED BY YUE DEPARTMENT, ACTIVITIES DO SOY CONSTIVWYS




oln

AR USIHCORPORATED SUSINESS®) thet pursusnt to an audit meds
Juna 13, 1560, sosessmente vere ivsuad on July i. 1980 mm
miummm#ummmmwvhmmnﬂ
88,793,07 for fiscal yaar anded February e, 1289 (Nes MM“&!
on Saxpayer's incone as sd¢justed by Tedoval changes, tn.nu“ for

fisesd yesr anded Tebruavy 18, 1958 No, 3-705202) e tempayer's
lnsens &s eperted, and $8,008,27 for fiseal yesr eaded February 10,
A889(Na, B=795832) on tanpayer's lam as um | j

m Mt sanpayer filed ﬁuxr cwuenim for nvl.un
or rafund us mg 8, 1951 that Wv'a applieations -m mt«
on Oeteber S,. uu; that Wﬂv filed o ﬂmy m fw m
on October 27, 1983, -

€3) . That the taxpayer is a pavetasrship Lorwed i zﬂl and
aonpossd of Anns M, Resendarg, vhoss propristary interest e m ¥4
per sent, Thonas J, Resenbarg, vhose proprietary intevest ,u{u_ ¥ I
per sent snd Irving Reresin, whese propristary interest is %6 per
conty that taxpaver is engaged {n the sccupation of pubiie rlatione
and induntrial relations counselj that the tanpayerts «uﬁﬂn
sonaist of sdvising elients with respest to their publie velatiens,
lador relations snd sinilar problams) that tawpsyerts elients sve
individusin, pavtnarahips and ecorporations engsged in commeveisl,
industrial, finesuial, institutional and other fislds of endssvers
that tanpaysr dess veseareh and makes surveys of elientd’ indwstries,
sadia, custonere, products, personnsl sad other faeters nuam te
the clfents’ activities, inaluding publie statesents, spscshes,
positions on lagislative or ovhey publie sattsrs which may affeet
the elient's pudliie imspge; that tha tampaver's sarviess are m
by way of eonsnltation; that the MW’Q vesumevation censists of
annual fees negotiated in sdvance, ‘ |




Ty

(V) Thet Anna M, Rosenberg was individeslly engeged tn
publiec relations and industrial relstions coumneling duviap the
years 1037, 2938, 1038, 1000 and 1381y that by » uwn&utiqu of
the State Ton Commission dated Maveh ¥, 1006, the astivicies of
Asna %, Russnbarg for sueh years were held te be exampt from the
provisions of Artiels Li«A of the Tan Law xe then constitwted)
that the taxpayer in this prevesding, a pavtnership of whioh Anna M,
Rosenberg {5 & partner, is not the same entity ss the tanpaysr in
the prior procesding relating to the application of Anna M, Ressabarg
which resulted in the detersination dated Maveh 7, 19085 that neither
the tanpayer partasvehip, Anns M, Renenberg issociates, sor sither of
twe of its partasrs, Thomas J, Rosenbarg and Yeving Bevesin, m
pertiss to such prier precaeding. ‘

{8) That the asnessmeuts {ssusd spainst the mm« for
the fiseel years saded Pebruary 28, 1887, February 28, 1850 and
Fabruary 28, 1988 vere bassd en an audit nade June 31, 10685 What
said asssasments feswsd sgaiset the texpayer on July 8, mmm
issusd within three yesrs of the lest day preserided for filing of
saxpayer's partnavship maturas and withia thres yeavs of m date
sush partnerehip retures wvare Filed snd subpission of us.mm
business tax returns in blask, |

(8) That the taxpsyer eoncedes the prepristy of the
FTedural audir ohangen incveasing thes partnership's ifscens »5 9,000
for 1987,

| Based upon the forvepelng findings and all of the evidence
presented herein, the 2tats Yax Comminsion hereby

DETERNINES . o

(A} That during the fiscal ysare ended Tabmiary 38, 1987,
Pebpuary 28, 1888 and February 18, 1069, the tanpayerts incess from
its activities of pudlic relations and industyizl velatiens svunseling



olie

was darivad from the cenduat of & buniness withia the mhm of
seotion 336 of the Tan Laws that the tanpayvers ave mﬁmﬁ
vhess sotivities consist of glving advies on dusiness and MM«I
affairss that tampeysr's sstivities during sweh fisesl years 416 net
constituts the practice of a profession vithia the intent snd seens
ing of section 386 of the Tan lLaw,

(3) That the tanpaysr 45¢ metv file Mmmmm
“business tax returas nor pay wninsorpersted business temss !’u‘ fieen)
years snded Tehruary 18, 1957, Pebrusry 18, 1959 and Febwears 28, |
A358; that as prier or previsus daveynination was ever sade » the
Svate Tax Commission of the isswss valsed by the appilicstion ‘ut the .,
taxpayer; Chat the sssessments issued by the Income Tax m .
fwpoaing unineerporeted business tawes on the taxpaysw fer fineal
yoars anded Tabrusry 28, 1987, Tabrusry 28, 1958 and Padvuary 28,
i85% ware net wnressunable, vspricisus or aﬁimrn that u“
assessnenty were timely, isswed within the Aimisutions »of ﬂnh-
posed by sectien 373 of the Tax Law as then censtiveted,

{C) That the tanpayer’s incems for fisssl year m
February 18, 1957 vas $108,461.78 as deternined by the Treasury
Dapartvent,

(D) That, sscordisgly, the assessments isposing
uniseorporated business taxes on the taxpayer in the sen of §6,705,07
for fisval year ended Fedbrusry 38, 1957, 831 .&s.n for ﬂuﬂ year
ended Yobrusry 28, 1048 and $5,0%5,17 for fiscal yesr ended
Faebruayy 25, 1359 are wmﬂ; that the ansusts sat forth Mﬂ&a
ave dus and swing tegether with interwst, {f any, and othey “num

mumu that sale mmu de not Saslude say tades oF am




L4 [] :
’ wfe

charges wvhieh could not have deen lawfully dessndud and What
tanpayerts appliention for vevistion or refund with vespest mnu
be and the sawe is heredy dented,

- BATED:  Albamy, New Yovk this 17th dxy of Januarv . 3988,

STATE TAX COMNISIION

/s/ ~ JOSEPH H. MURPHY

/s/ A. BRUCE MANLEY




