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SUBJECT:

Connlsgloners Murphy, Macduff & Conlon

SoLomon Sles, Hearlng Offlcer

PORT CIIESTER EIECTRICAL CONST. CORP.
and CARROLT-RATNER COEP-..--:
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poRT cI{EfiTER ELECTRICAL CoNST. CORP.)
and GEORGE H. McICEE, INC.--- ( \ --Acy'

Jolnt Venture t 
!

Lg57 Assessnent No . 9-784987 ./

Artlele 15-A

A hearlng wlth reference to the above natters was held -before
me at 8O deiiire Slreetr New iorf Clty, N.Y. on Septcnber- I8r- I95l[.
The appearances and th6 evldenee produced, were as shown ln the steno-
graphlb nlnutes a^nd extrlblts subnltted herewlth.

Slnce ldentlcal lssues of fact and, Law are ln lssue 1n both
cases, a conbLned hearlng was held ln the above matters.by consent.

Ttre lssues lnvolved hereln ares (1) the^amounl of the aLlow-
able exe$lfon of a Jolnt venture rrnder Seition 386-f of the T?x I,a{
for the dlstrlbutlve-share of a partner thereof whlch lE talcabLe under
n"tfif" i6:A-of tn" Tax le,w wfrerb the nenber partner, a eorporatton, ls
entltl,ed to a.n allocatlon of 1ts net lncone by reason 9f carlVlne ol a
buslnees wlthln and wlthout the State rxrder Aittcte 9-A of the Tax law;
tnA-(t)-"ftEtiie" two corporatlone engaged^Ig a Jqf*l venture are eaclt
entltLed, to safary-ereOit r:nOer SecIt5n 386-e of tne Tax Iaw and Artlclel
13 of the Buslness Tax Regul-atlons

port Chester Electrlcal Constructlon Colp., Carroil--Ratner
Corp. and George H. McKee, fne. are alL donestlc corporatlons
oriinfzea unaei the laws 6f New York State. Port Chester Electrlea1
Coistructlon Corp. entered lnto two Jolnt venturesr_one wltb George
H. McKee, Ine. oir AprlJ. 11, ]956 a.nd one 1'|th Carroll-Ratnel 9ory
on t'larcn'e5, L955. 

-The 
Joint-venturers elected to report thelr

incone for tax-ilrposes 6n the J-ong-tern contract of accountlng
basls and reportea thelr entlre ln6one for.the year L9?T when the
;;i[ was conileted. The contracts 1n questlon were entered into by -
ine Jofnt ve'ntrrrers for eLectrlcaL conitructlon to be_perforned sole\y
wlthin the State of New Yorlr. Port Chester El,ectrlcal Constructlon
Corp., as one of the Jotnt venturersr ln_f1].1n9 1ts corlgoratlon
franchise tarc riturn inOer Artlcle 9-g of the iax Iaw allocated lts
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lncoue to both wlthln a^nd wlthout the State of New York, tbe allocatlon
percentage betng .62938916. CarroLl--Ratner Cory. attd, George H._ MgKger.
tnc. dld not clatn any allocatlon of lncome to both wlthln a'nd wlthout
the state on the franchlse tax returns f1led by them. the unlncor-
porated b_uslness tax returns flled by the Jolnt
ffi[f-!e]6;a@,ffimentl
exenptlon of
was*bald*E$6*tlie'TtLlng of the returns.

Sectlon 386-r of the fax Iaw was
Iaws of 1949. In the L949 New York State
300, 1t  ls  stated:

for the year L957 so that no ta:r

anended by Chapter 387 of the
Leglslatlve lilanual., Page

ttftrls blLl would llelt the exenptlon for the dtstrlbutlve
share of a partner allowed ln computlng the unlncorlorated
buslness lnbome tax to the a,morrnt allocab1e to New York ln
the leturn flled by the partner under Artlcles 9-At 9'8, 9-C
or t6-A of the Tatc Law.

' Under the present provlsions of sald Sectton 385-f a.n
exernptlon ts alLowed ln eonputlng the net lncome of an
untnborporated business for the dlstrlbutlve share of a
partner thereln where such share ls lncluded 19 the partnerts
ieturn ftled under Artlcles 9-A, 9-8, 9-C or 16-A. flrls
'exenptlon was alLowed, ln order to avold double tanatLon of
the !a,ne lncone--once |n the hands of the qnlncorlorated
bustness, such as a Jotnt venture, and agaln ln the hands of
the partierts ln the Jolnt venture. Itre Bresent statute
also-provldes that ln-computlng net lncone taxabl,e to the
partn-er Jolnt venture 1nc6ne ls allocated wlthLn and wlthout
ine Stati tn accordanee wlth an al,locatlon fornula based
upon the partnerts other actlvltles wlthln and wlthout the
State.

Dcperlence has shown, horgyer, that tlre allowance of tlre
exenptlbn for the entlre alstrlbutive share of a partner ln
conpirttng the tocable lneone of a Jolnt venturer reEults ln
a c-onslderable portlon of the lncome escaplng taxatl.on
entlrely. Tfrusl lf the net lncone of a 391nt.ventur-e, -
anorrntlng to $1OOTOOO.OO ls allocable wholly to New Yg{lt'
a cor?ordte pirtn6r havlng a !O per cen! lnterest would ln
lts cbrporati franchlse tax repoit.fllg{_under Artlcle 9-A
lncLude-lts dlstrlbutLve share-of $5OTOOO.OO Ln 1ts entlre
net lncome a.rrd the Jolnt venture w6uld be allowed a,n exenptlon
for $5oroo9.oo. Iloitever, lf the corporate partnerrs other
actfvfties wlthln and wlthout the State ln alLocatlng only
J.O per cent of lts lncome to New York, olfy.$5rOOO.O0 of
1ts- afstrlbutlve share wouLd be subJect to the ta:< coryuted
on lncone under Artlcle 9-A. TlhUsr rrnder the preSen! Ia .

5e-joini "enture 
outarni trre feildrrffi$5qooo..o9
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exenptlon even thoWh onlir $5'OOO.OO ls actuauy subJect to
tax ln New Yorlt, In such clrcumstances, the ocenptlon
aLlowed, the Jolnt venture shouLd be Llnlted to $51000.00.

The amendnent proposed by thls b1Ll would accoryJ.lsh
thls by l,lnlttng the exenptlon aLl,owed the Jolnt venture

New York whether the'partner ls tarcable as a corporatlon
under ArtLcle 9-A, 9-8, 9-C or as an unlncorporated busX.ness
rrnder Artlcle 16-4, of the Tarc Law. rf

To the same effect, see 20 IffCRR, Sectlon 286.L(b).

to
to

In oplnlon of Corrnsel dated JuIy 13, f955 (se.e lflanual of
Policy--Buslnbss Tax Artlcle L4, Pa,ges 1- throrrgh 4r'5/L5/59) lt was
held that the phrase rfthe proportlonate lnterest ln such net lneome
of a partnerrt mea.ns the dlstrj.butlve share of the partner 1n the
entlrb net lncome of the Joint venture rather than ln that portlon of
the net lncome of the Jolnt venture whlch is all-ocated to New York.
Thls ls 1n accord wlth the declslon in the case of CromweLl et. 41. v1
Bates, et.aI., 284 App. Dlv. lOOi-, where tt was nel@
MIF- utffiElude ln gross lncome lts entlre dlstrlbutlve share
recbived from the Jolnt venture, lrrespecttve of the fact that the
Joint venture was permitted to allocate lts lncome.

The tarcpayers contend that they are entltled to a salary
credlt allowance-oi $tOrOOO ($5,OOO for-each coqporatton) on each of
the Jotnt venture returns flled by then.

Sectlon 385-e of the ta)r Law pernlts ln addltlon to the
other deductlons iet forth thereln a ded,uctlon on account of p.ersonal
servlce of an lndlvldual or menber of a partnershlp carrylng on a.n
unlncorporated buslness, 1f such person be actlvely engaged ln the
conduct thereof.

Xn Manual of PoJ.lcy, Income Tarc Bureau, Buslness Tax Artlcle
3 (5/$/59) ln lnterlgretlng Artlcle 13 of
nori 

'contllned 
ln 20 ttyCnnr-Sectlon 285.2'

13 of the Buglness Tar( Regulatlone13 (5/$/59) rn u
s stated

(salarv) ls alLowable for servtces-dr -p-ait@ 
1 s 

- 
a E dn-l'E r E

of a fld, oFTor a corporation
: r _ r _ ^ #

I am, therefore, of the opinlon that the assessments should
be sustalned.

For the reasons stated above, I reconmend that the determl-
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of the Talc Corunlsslofi l.n
form subroltted herewlth.
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these natters be substantlallYnatlons
1n the

SS,/kk:aw,

January 12, ts6r CU t,rnc)
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