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MEMORANDUM &“‘47”‘7). Doree THey  y

TO: * Commissioners Murphy, Macduff and Conlon
FROM: Francls V. Dow, Hearing Officer
SUBJECT: In the matter of the application of

Ralph & Dorothy Ostberg for revision
or refund of unincorporated business
taxes under Article 16-4, of the Tax
Law for the year 1959

- A hearing was held before me with reference to the above
matter on Januery 17, 1967. The appearance and exhibits pro=- »
duced were as shown on the stenographic minutes submitted !
herewith. The issue -involved in this matter is whether the
activities of the taxpayer, Ralph Ostberg, as an industrial
consultant, constitute the practice of a profession exempt from

/funincorporated business taxes. The taxpayer filed a resident

" tax return for the year 1959. An ssséssment (Assessment No.

B-836629) was issued for that year assessing unincorporated
business taxes in the emount of $295.20 on the basis that the
taxpayer's activities constituted the carrying on of an unin-
corporated business subject to the unincorporated business tax.

. -

The taxpayers contend that their income derived from ac- |
tivities_as an_indusitrial consultant was subject to being taxed
either under the unincorporafed business tax or as personal
income tax but was not subject to both taxes. Prior to his
retirement, the taxpayer, Ralph Ostberg, was employed by Olin
Mathieson Chemicsel Corporation as vice president in charge of
production. His formal education extended %o obtaining a R
Bachelor of Business Administration degree from Boston Univer=-
sity. Subsequent to the taxpayer's retirement, he acted as
an industrial consultent from September 1, 1956 through October 31,
1959, During 1959 he acted as a consultent for Republic Avi=-
ation Corporation only. His work for Republic Aviation Corpo-
ration consisted in searching for the diversified products for
it. He contacted various electronic companies %o interest
them iﬁ“joininQ“With‘Republic”Aviétién”Corpbfatibﬁ“iﬁ"a joint
“Ventﬁiéjbijaxjgij@érger”or”investment“td“allbw”Réﬁthié”to‘

~diversify, The taxpayer was paid the sum of $1,632.50 & mofith

for his services. He was reimbursed for his traveling and |
living expenses. He was not reimbursed for his other expenses !
which included telephone service, answering gervices, materials

and supplies, office rent, depreciation of office equipment

and expenses for promotion of new clients,
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.
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It is my opinion that the activities of the taxpayer
deslt with the conduct of business and do not constitute ,
the practice of a profession as defined by section 386 of the

Tax Law. (See McCormick v. Bragalini, 8 A D 24 885; Booz V.
Brggalini,.Z AD 2d 693, appeal denied 2 A D 24 716.) Since .

The unincorporated business tax is imposed in addition to

the personal income tax and is not a substitute or alternate
tax, the taxpayers!' income derived from activities of in-
dustrial consultant were subject to the unincorporated business
tax and the personal income tax. ' '

For the reasons stated above I recommend that the decision
of the State Tax Commission in the above matter be substantially
in the form submitted herewith.

IVD:am Hearing Officer
Encl, 32-2.-47 :

February 28, 1967
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STATR oF WAV YORX
STATE 24X COMMISSTON
" TN THE NATER OF THE APPLICAYION
- |
RALYN AND DOROPEY OSTRERS
POR REVISION OR REPUXD OF TWIN

SORPORATED
BUSINESS TAXES UNDER ARTIOLE 16-A OF THR
TAX LAY POR TAR YEAR 1959

towsswewwsne

m~mmn»vmnmm~amn-h- . )
Tax Lew fov the yoor 1959, and a hearing having deem held
in samestion thorouith ot the offise of the State Pan Sem-
wissien, S%ate Sampus, Abany, Nev Yerk e Janwwy 17, 1967
befove Praneis V. Dev, Heaving Offieer of %he Departusnt of
Tonation and Pinanee, 4t which heoaring the tSaxpayer, Ralph A.
 Gatherg, sppeaved and Sestified, md the veserd having demn

The State Tax Commission heredy finds:

(1) That the taxpayers filed & New York residens tSax
roturn for the your 1959; that an assessment (Assesmment Ne.
B834429) wes Lssusd e Pevruary 15, 1961 assessing wninserpe-
wated Susiness tax {n the ameownt of $295.25 on the dasis that
the Saxpayer's, Ralph A, Catherg's, astivities sonstitute the
sarpying on of aa wineeryerated business subjest te wmineerpe~
rated business Sax. | |

(2) That the Sampayers centended that their ineeme fyen
serviees as an industrial eensultant was subjest oither %o
nermal tax wader Artisle 16 of the Tax Lav or wminsevpersted
usiness tax wader Article 16«-A of the Tax Law dubk was net
sudjeet o deth tamea.
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(3) Thas prier o the year in isswe, Sampayer Ralph A,
Osthorg was employed by Olin Nathieson Ghemienl Gerpevstion
a8 vies presidemt in charge of profwstien; that his formad
sducation inslunded his ebtaining & Basheler of Dusiness Atmine
Sstvation degree frem Besten Universtity.

(k) That from September 1, 1956 te Osteber 1, 1959 Ve
Saxpayer vas engaged as e industvial semsultemt fopr Repubife
Avistien Govperation) that during 1959 and prier thovete Whe
Sanpayer, Ralph A. Osthbarg, ves net an eupleges of the aferes
sald cerperatiens that he was peid the swm of $1,632.90 &
month for bis services for the afevesaid cerperationi that he
ves reimbursed for his travel and living expeuses iun sammsetion
with sueh serviees; et the Sanpayer was net rveimdwreed fep
other expenses whish he 1isted en his yeturu as Selephane sep~
viss, mawering serviees, materials md swplies, offiee remt,
deprecistion of office squipment end expense for premstion of
new cliemts, : |

(S) That she sampayer's, Ralph A. Cstdewg's, serviess
o8 an fndustrial eonsultant ecnsisted of sentesting veriows
‘elestronis sempmies throughout the United States, So Anterest
Sham to engage in a jeint venture with Republis iviatien Gerpe~
ration through merger or investment Vo allew the Repubiie
Aviation Gorperstion to diversify Lt pretwsts.

luuwmhm_ and all the evidmes
presented herein, $he 2tate Tax sien heredy
DRTERMINEN s

(A) That whe Saxpayer, Ralph A, Ostherg, oendwsted
umineorporated dusiness sinee he engeged in the oceswpetion
of vendering serviees as m indws sensvltant for a Ysiness
sorperation as an independent and net 28 en supleyes.




3o

(3} That the sepviees of the said tampayer 08 M ine
dustrial sonsultant éeslt with the ecnduet of dusiness and
industrial affairs and 414 net conatitute the prastice of &
profession exmmpt frem wminsorperated dusiness tames wdee
Sestien 386 of the Tax Law, -

() Thas, sscsrdingly, the entire net ineeme Serived
fon the sstivities of industrial esusultant ves subjoet %
the wminserperated business Sax wier Seetien 386-a of Avtiede
164 of Whe Tax Law, |

(P) That the taxpayers' Sneems frem the epevetion of &
business vas alse suwbjeet Se pevecnsl imesme tames In aseerdanee
vith the provisions of Seetiens 351 and 359 of Arvtiele 14 of
the Tax Law. A

4R) That the assessment (Assesament Ve, 5-8)0429) Sscued
mtmdmnrailumlmmm.‘m
issweds that the additiensl tames assessed Lfer sush yoar weire
serrest mnd legally dwe and owing, snd that the Saupayers wve
not entitled % any fwrther revisien or refwnd of sush tanes
Mu:mxm.mmwcm*mm:n
vevisien o refund of personsl inseme Saxes or Waineerpereted
business taxes for the year 1959 is heredy denied,

Dated: Alveny, New York ¥he 13th day of Morch  GA9674

STATE TAX COMMISSIE

/s/ JOSEPH H. MURPHY
/s/ JAMES R.MACDUFF

/s/ WALTER MACLYN CONLON



