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STATE OF NEW YORK

STATE TAX COMMISSTON
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AFFIDAVTII oF MA^TtTN0F#R*rxrusmgugrA-Dl8_{'rc rE Ncy o R

n*y#ffiT$fi,ffi5ffiry#-ffifit_
New york )
County  of  A lbanyt  , t t . ,

Kathleen OrNe1}, belng duly sworn, deposee and saye:
?trat your deponent ls over the age of elght""n 

"rri 
un

'n the Offlce of the State Tax Comnlsston, O"p""tr"nt of
and Ftnance, Iaw Bureau.

That on the 20th day of tury rgt(, Jrour deponentiieposlted at a post offlce ,t"trorr-r"rr,rr.rned and eontro'red bythe unlted states Government at Eerbert Drtvel Tornr of ra'rau 
,

ry*o'*iry and county of Arbany, New yorrr, a eopy of . the deelstoncri' the state Tax ccmmlsslon tn thls proceedlng, a copy of whlchls hereto annexed, contalned 1n a seeurely closed, postpald cover,dlrected to be nal led by cert l f led na1' (cert l f leate No. 9166gto the hereln be'ow named taxpayer 1n thls proceedlng at theaddress set forth betow: 
llf.^yorplnpr OfKano
22:?2 _ -4isa-Avenuewoodeldo, New yori

Sr+orn to before me thlsplgt
of JufV 199 ,
_.1r/ Florence c, Wtntor

State of
Cl ty and

employee

Taxatlon

day

/a/ t<atnteen Of lyell
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STATE OF NEW YORT(

STATE TAX CCI'IMISSION
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IIOR A REDETE

TAXES UNDER
THE I'EAR(S)

State  o f  New York^  ^ \ .  )  . r . ,
Clty and CountY of AIbanY)

Ka.thleen o'Nel]., belng du].y sworlt' deposes and gays:

That. your deponent 1s over the age of elghteen and an
. a

empLoyee ln the offlce of the State Tax Commlsslon' Department "' '' i
, '

of Taxatlon and Flnance, Itr'w Burea'u '

Ttrat on the zoth daY of 
" 

JW J9E , Your dePonent

cieposlted l-n a letter box excluslvely malntalned and controlled

by the unlted states Government at Eerbort Drlvel Tryn of lrttun

t;QlTx04ffffi and County of AlbanY'

New york, a copy of the declslon of the State Taxlgommlsslon ln

thls proceedlng, copy of whlch 1s arulexed hereto, eontalned ln a

securely closed, postpald coverr dlrected to the hereln beLow narned

representatlve of the taxpayer ln thls proceedlng at the address

set for th bel 'ow:

MD' ullrncoRPoRATED BUSTNESS
;iryei* ff6tFA!trqfdf LAl{ FoR

!,i.'. ,[ooeph S. Gullo
52-28 Lolth Placti
LLttlo Noclt, Now YorB

Sworn'to before me thle
u362
2lst day

orW :,9E.

/g/ Kathleen O.t NelX ,
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.Iuly ao, f967

lilr. Mor"tlner Otl(arre ,
59-25 4l.Et Avenue
Woodetd€1 N€u York

Rer In the lGttor of the Petltton of
MORTIMER OTKANE for a Rodetennlnatlon
of e deftclency of Unlncorporated
tsrrslnogs Tsxee rurder Artlole 23 of the
Ta:g Iaw for the learg 1961, 1962 and

Dear Mr. Otl(aner

&rolosed hsreln ls the declgton of the Stata ltor
Cornmlsston grantlng tho abovo petltlon for revlrlon or
rgfund.

',/ery tn[y your.,

EDI{ARD B. &81!
Counsel

I

l'1S lkon

&lc.

cct Mr. ,Joseph S. Gullo
52-28 r"eitn Place
I"ittle l{eck, New York LL362

' ' : i

t :
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TO:

FROMr

SUBJECN

BUREAU OF LAW
r r r i . a ^ . . . n t l i - r -  

- -

i MEMORANDUM

CommissLoners lv1urphy, Ivlacduff .end Conlon ,

Vincent P. MoLS,neaux, HearS.ng Offtcor

Mortimer OtKane

Petition for redetermination of deficl,ency
for unincorporated business tax f,or the
years 196f, Lg6Z ana 1963

. : i ,  ' ,  I '

, \

i )

A hearing on the above rnatter was held before me et 
,

80 centre street, New York, New York on December r; 1966.

The questiorl involved herein is whether taxpayerfs
incomer earned as a non-financed casualty insurance agent for
state Farm rnsurance companies, is subjelt to unincorfiorated
business tax under ArticLe 23 6f tfre Tix Law.

For the first tvro years that thelr represent state tr'arm
rnsrrrance companies agenti are financed- uy irre-company, they are
called,enrployees and deductions are made ior incomi tix and-
social security. ,A-t!g{__gtgp years they receive a new contract
which calls thenr -an-E-aep-9ln6nt-eOntrictor (fff ce of petitionerrs
exhibit A). They aie tGn-non-Jfianced agents anit dedirctions are
no -longer- made. Petitioner formerly held-a life insurance Licenge
and a brokerts license for general insurance but on corning w'ith
State Farm he was required [;-;;iif,qiii"tr them and now-ft"fEs onfy
an agentf s f icense and rnay sel l  only state Farm pol lcies. 

- .

- Taxpayer would be pernritted to use his home as his
business headquarters or bould use either of tvro local offLcee
of_the company-whele he wourd be provided u:ith desk space and
terephone serrice for a norninal charge, but he choose3 to have
a ggpafate office for which he pays f,h6 rent, tel.ephone and
util it ies. The location and condition of th6 offibe had to,
lave prior approval of the company, but he is not reimbursed.
for his costs, He hires one part-time clerk for which he ls
not reirnbursed by th.e company.

Taxpayer ig requ-i.red to attend meetings about every
ten days _at _locations designated by the conpany, at whieh-
saLes and of,f,icg,procedures are diicuseea aia directtons on
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. these matters issued by the company. The e:rpenses of these
meetings are usually divided betweln trre ageit, ana the company.
Quotas are set-up f6rech aggnt. Arr monef received by thi  

r  -

agent is deposited immediately to the eredit of l;he corparyoi.rre agent may not deduct comndssions and he is paid Ui-ironthly
fr ttre company. His payment is not called commissions but 

',
"servLce ree compensationtt  based upon the t tne that the agent '
ser\rices the business, and, hls paldrents are sLx nonths uefrtna
the actual r,rriti.ng of-the businisi.

Taxpayerts contract r,cith the company provides certainbenefits on ieirnination by d"itr, o" ottr"ri,as6.' Suctr benefits
are baged_partly on the nirnber of ttyears of servici-as-focaf-
agent.tf The agent has no vested inierest in the insurance he
vrrites. He is not pernritted to hire other soricito;t;-Jub-
agents and he may not serl or transfer his accounts. The
companyr holever, may and does transfer accounts whieh move
to more than 25 miles from taxpayerrs office.

vlitF respect to life insr,rance soriciting agents who
normally^work for only one company, the State Tax-Coilnri.ssion
ntllng 9{ Jut}e 9r .1959 states inat'such an agent niil E;""r.uybe consider"d p{r independ,ent contractor wherE, ior-eiailpre,
operates from his own office, paying rent for'which he ie nbtreimbursed or.where, for exarirpiel 116 nimserr employs one or.npre- perrnanent empl6yees, pafrng'their saiaries' l*rictr are not
reinbursed. I t  then-goei in-to-say that:

. lt in every case all the reievent facts
and circumstances w:ill be consldered before
a decision is made'whether or not the agent
is subject to the unincorporated, busineEs tax.rt

In the case of casualty agents when operating independently
tl."y are normally free !o place-th6ir risks wh'ere thei wish'andtuhere the insurer is r^ril1iirg to accept. They a"O"cl commissionsand send the company the ne{ arnount due and iun their offices to.
suit themselves. rn rhe case of stare Farm aeu"i;-ii"t-;;t-r*ia"
for.only-thg one company-, tl,"y deposit the g;6"J p"uoairms [o the
credtt of the conpany, lhe loi:atibn and conEition"oi th. ofiicemuqt be approYedr and-!h"y must attend sales reeCftg" r"srliri iand are closely iupervised. 

- - ----

4^ 1 ̂ a -' rn Fltcr_pf Bri!,o+, 22 A D 2d gg7, the court said th€tt!o noro a sai-esnan engaged in business it must be found that
. (.)..he maintains .9n ofii.";-(u);;;i; i" one or more assLsrants
or . ( c) otheru:Lqe iegurr."iy carries- on a_ business. H;;;;;;;'i[.rwere dissussing, a nan who represented elet;;-;onianree.

. , t
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The taxpayer pointed out at the hearing that ln a deci$Lon
of the National Labor Relations Boardy Second Region, dated
Octo.ber Ip, 196l+, State Farm fnsuranc6 Conrpaniesl ifinjrloyer, and
rnsurance ltorkers rnternational Union, AFt-cIo, Petil ioner, it
was held that State Farrn agents are n6t independent contraotors
but are eriployees within tf,e meanins of section zlCII of the
National Labor Relations Acr (29 USdA ]'5Zl (raxpayerfs Exhtbit
A). fhe Assistant Director, Second Region df the-Ifat ional Iabor
Relations Board advises theie has been-no change in that de-
cision and no later decision which would overrule Lt. The tat-
payer has submitted a copy of sueh decision hereto attached
which prornides in part: 

'-

rrThe record in the instant case estab-
lishes that the employer has reserved to it-
self the right to control and direet the
manner and means by which non-financed agents
perform their work. Therefore it is found
that they are not independent contractors
but instead are employees . . . The fact
that they nay hire and supervise clerical
help who are not employees of.this employer

. does not affect their own status as ernployees.n

The NationaL L,abor Relations Board decision took into
consideration that non-fj.nanced agents may have their own office,
may not be reimbursed for office and business expenses, and are
requested but not required to subrnit weekly reports of sales and
services. Although these facts are indicia that the taxpayer is
an independent contractor and not subject to the control of thc
principai' the National Labor Relations tsoard based its decision
that an employee-employer relationship exi.sted on its finding
that Fartn i''[utual had the rieh_b- to c_ontgol over its non-financed
agents. The incidents off f imenrs act ivi t ies had
been discussed in the case of Feirlbe,rs v. Chapman., 27b App. Div.
7I5. There the court cited tr, r 2b9
N. I. 11O, for the propdsition t ween Lnde-
pendent contractors and employees is a question of control. ,
The sulrivaq case, -supra, involving the question of an empiloyee-
empl6ftFT6-f,at'ionihlpT6i' the purp6ses of uneorploynent lniurince'lays dovrn the nrle that tn-e control required is the control to
be ascertaj.ned according to rrcommon law principles.rf AJ.though '
cases subsequent to the decision of SulllEan Co.r €gpra.r do not
further discluss the definition of tft easea
ilvolving unemploynent insurance inquire into-t16--actual facts
of controL and npt the right of control, the gulde apparently

,  
. , ,

. \
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established in National Labor Relations Board, case. Irlhether or
not a criterion baged upon the right to control rather than actual
conmon law contror as piesently uied should be herein applied
does not have to be rebol-ved hLrein since the recora heiitn dig-
closes sufficient general and particular control by the princlpal
over the act ivi t ies of the,Uaxpayer,

After considering the entire record, including the fact
that the I'lational Labor.Relatlons Board. found the taipayer to
l" $ .ernployee for the purpose of bargaining and of the- further
fact that the taxpayel ias- required aila ei-ai ir, fact, work for
only one principal. subject to 

-its 
general airA parttcular euper-

vision and eontrol, J im of the opfnion that tlie taxpaver 13
1n gTpf.elg-e-p{ Stateffiae eA, vFmffi-tffib-a-frine of
Section 7ot(b) of the Tax Law. Therefore, I recornnend thit. the
decision of the Tax 0onmission in the aboie matter cancel,Iing
the deternination be substantially in the form subnLtted ber6rrlth.

MS;Lo

Enc.

tlune J.2, L967
L- 2A- c'l
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SIAIE OF [IDtrt IORf,

srArE TAI ColoEgsroN

I  -  - - -  - -  -  - -  -  -  -  - -  l . -  - - a !

IN THE ffATTEN Otr THE PINTTION OF

tficRTMna, ofKlNE

FON A REDEfERMINATION OF A DEFXCIEITCT t
OT UI':INCORPORATED BUSINESS TAXES UIIOERT
ARTIC;E 23 OT THE TAX I.AW FM TH8 IEANS
196I, L962 and 1963 r

I t - - - - - :

brtluer Otf,ener havlng duly fllcd a pctltlon for

redeterud,natlon of ilefletoncy or for refund of urdnorporatcd

bnstnerc tsr undor Ar1btql6 23 of tbc Tax lar for the y.sa!

19611 196e and 1963r end a hearlng barrlne becn bbUt et thr

of,flco of the State Ta:c Comlgsion at tlo 0ontrc gtraet, llcr torhl

N. f. on the lgt df,y of Dcoenber fg66 bcforc Vlnccui, P. l&l1n6irr1

Heartng 0fftcrr of the Departnent of Tantlon ana ffnencr snd tbr

record hevfuU bcen dufy exsnlned end oonsldered, ,

Tbe tltete Ter Comlmlon hercb flnds r

(U Thst thr tarpator flled tlor IorL lltste raldcnt

lncone tar rctrfiic f,or the yoars 196lr L962 rnd f96! cn nhl,ch tht

anount ghown to bc due rao patd but dl.d not fllo unincorporaGcd

buglnerg tar returns or pay unlncorporated burlnelt trro

(21 that on Doccmbcr 13, 196, tlro Strte tex Oonl,trl,on

lgaued notlces of deflctency ln the anountc of $f45.?6 for tbr

.ye&r 19611 $25r.06 for rhr year f96al end $Artt.60 for rbr tlrr
f96t (Fl,Ie !to. t-6,4/lt*7}) on tbo grorrnd thrt tnoom moclvrd lr

an lngunance agent ls lncono fron an unLnorporatcd bualncra

aubJect to Artlclc. 2, of tbc fax Isw for oecb of thc rboo roerro

{3} Thrt t4rpayorra lnmnc 1r derlvod rrm hfu '

ocorpat'lon ts r Dondtnanoed carue.lty tnsurrenor egent fer Stett

Farn Inguranco Gopenlo. .

I
t
t
t
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(,+) ffrat aLl of the Lncona Ibon p€tltlonetrra offtoc

Le depostted to an account in thc nan€ of gtate Farz faauran0o

Conpanyo

(51 Tbat taxpayerfs incone le patd to hln by aonpany

check, bl-monttrlY. that no deductlone are nade by the

corporatlon from the taxpay€rf c earnlngs for Fcderal or Stats

tncome tax or soclal aectrr{.ty payucnta. Taxpayer te requlred

to attend neetlngs about every ten days at loeattons dealgnated

by the conpany at ntrlcb sal,es ar,d offl,cs proeedurcc are d.tacurscd

and dlrccrLona lasued by the conpany. Ta:rpayerf B contract rtltb

the conpany prouldes qertal,n bene.f,tte on temLnatlon baaed

parily on the nunber of yearg of servlce. He har no vected

lnterest ln the lnsurancs he wrttel.

(6) Thet taxpayer hlres onc part-tln€ oLerk for

wlrl,ch he ls not reinburged by the conpany.

(?l fhat ta:payer la peruLtted to ugo hl'r houo'as

hle busd,n€6s headquartera or nay use el,tbor of, two loca"l

offLoes of the coapany wtrere he vpul,d be pnovldrd rtlth&ot

space and telep,hone servl.ce.f,or a nonlnal chargc but he choolea

to have a separate offl.ce for $rtrlch he paye rpnt but tho locatlon

and sondLtlon of rtrlctr had to be approved by the ooupany.

(61 That taxpayer hac no authorj.ty to hlre othen '

soll,cltor8 pr gu!-agent3l he nay not sell or transfer ecoountcl
'snd 

the corpany, rvlthout hta pemLeslonl can and docs tranofrr

accounts rdrerc tho cuetomer moveg to noro than 25 nllcr fron

hls offtcap end he nay nrltc l,nsuranee for Statc Farn only.

(9) That ln a decLglon of the Natl,onal labor Belatlonr

Board dated October 19, l;96ht $tate Fam fnsuranoc Conpanleal

fuployerr &od fnsurance lrlorkers Internattonal Unlonl AtrIFCIOt

Petltlonerl lt cfiBa held that Stato Farn agents arc not Lndependcnt

contractors but erc eqployeea rrtthln the ncanlng of scctlon 2(31

of the Natlonal Iebor Relatlona Act (29 USCA f52(r)1.
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Brard upgn tho fccgotng ftndtaga, ttrc gtete fer 0od,ral,ca.

hercby

DEGTDHI I

(A) ThBt taxpayrr la an enployee rvtthl,n tbc neanlng

of ssotton ?03(b) of the Tar lar and trlr lnconr e. a non-flnancod

caeualty tasuransa- agor$ for Stett Faru Inarrenoc 0orpanlcr lr not

cubJeet to tmincorpcetrd buclneoa tat undcr Artlole 23 of tbr far

Iaw.

(8) That tbe detemLnatLon of, dcflaleogh !11s llo.

?-6t$44?O for ttre yrars L96X., Lg6Z anC f963 ir lnoolrcct and

unauthorl,rcd end lr aanseled in l\rll.

Datedr Albang, Nsr lork thls July L967.
2oth

day of

ATE TAI CO}O{TSSIGI

t _*__- ,(__G ._


