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) BUREAU OF LA ey
¢ - MEMORANDUM .~ . ~ /5. L oarfime

0. Commissioners Murphy and Macduff

FROM: Solomon Sies, Hearing Officer

SUBJECEARREN D. NOVAK

Petition for Redeteruination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law for the
Year 1962

File #2-3684810

A hearing with reference to the above matter was held
before me at 80 Centre Street, New York, N.Y. on December 22, 1965.
The appearances and the evidence produced were as shown in the
stenographic minutes and the exhibits submitted herewith.

The issue involved herein is whether the activities of
the taxpayer as a research engineer specializing in the field of
electronics constitute the practice of a recognized profession so as
to exempt the income derived in connection therewith from unincorpora=-
ted business taxes in accordance with the provisions of Section 703(c)
of the Tax Law.

The taxpayer graduated from Brooklyn Polytechnic Institute
with a Bacuelor's Degree in Electrical Engineering, majoring in the
field of electronics. ie has taken postegraduate courses at Brooklyn
Polytechnic Institute, in catnode ray tube design, functions of a
complex variable and advanced differential equations. He has
lectured at Columbia University, Graduate School of Mechanical Engineer-
ing and has lectured on the subject of automation in the electronic
industry. He is a member of tine Institute of Electrical and
Electronic Engineers, known as IEEE. He is also a member of the
International Micrographic Congress. The taxpayer is not licensed as
a prgfessional engineer by the Education Department of the State of
New York.

The taxpayer worked for General Electric Company from 1948
to 1953 in their Test Department in which he supervised the final
system test of CPS (DEW Line) Radar. He was also head of the manufac-
turing engineering department of said company in which he invented
and supervised the development of a Digitally Programmed Punch Press.
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- .first a8 a stafl member and then as a staff ‘sonsultent and then e
. 3ald positions hre established a Printed Cirouit Nodel ‘Shopg areased :
.the Tape Poonniyue of Printed Cireull Pabdbriocation; Anvent ﬂ -
‘Vised the design and construstion of She OPL Weathpr Briefing Systes

- using alerofilm and televiaiom.

: . Anvented s wideband RP vateriosd, whieh i3 asgigned to the U8 Alr
 Porce through General Electric. Lo o R S-S
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ia this capusity luventéd and supervised the development of an .-
- Automatic Loaponsnt Assembly System. He was employed by Genirsl’

. States lnternationsl plots. [n addition, he alse worked extensSvely

‘Aroluding the system of ig tal elsatponic pesitioning goutrol,:

. generacion of the sxperimenta: models and sleotronic laboratory, -asi
elgatronis lnstruments to test these fesalbility models, Lnairpwents

. -Such as omthode ruy eseillescopes, clectrsnic counter, hWighefréguency
- 3trobe,. lighting equipment, ete. Ihe taxpayer hed twe employoss who
worked under his dirsct supsrvieion o perfors tests on experisental
wodels and to bulld experimentel models.  The taxpaycr testified -thak

- any patents that are granted become the property of the principal fop

. always assigned 1o the eompany and he recsives no.vroysliics from She

 sage. His gonirmots with his aliente raquire that any patent dsvelepe

“ - 48 @& result of his resesrch become the company's patent (Rinutes of -
J\'“ﬂﬂftﬁénn9383’35)af~ﬂ6re§thna~ag; _ X

year was derived from the personal services sotually pqmw

Ed

He was also the nead of the Ressareh Department of said. co

Preciaion Laboratory, Pleassntville, New York, froa 1953 to 196§,

_ond; Syper-
usad in major United 3tatss asirperts for weacher briefing of (mived: -

1uudoauaens\retrtuyalfwtbh“hhé‘ehvtxﬁpq&qtﬂqt~at?§rq1fh§bhzgg;§v":%&2?f3

"~ The taxpayer alao holds 20 patents ‘Or patents in prodess
automatic eomponent aessemsbly systemy, whioh 16 an sutomatio machise
5001 programsed by computer and sesory which takes into 1ts lmpuk
electronic components such as vresistors, capasitors, inductors; diodes
transistors and assembles these in the correct position in & priated
clroult board by fully automatic means. A number of the pateats .
concern tha field of dooument retrieval which is the finding oftsme

SR The taxpayer has been self-employed sinoe 1962 under ths
nage of Creatlve Industry as a ressarch onglnesp speaislizing ik &
fleld of elszotronica., At his howe there wes an old carriage Nodss ..
which he gonverted inte sn engineering office, u amall model ‘shep £

, -Being
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whom he renders hle serviges 68 a research ssgineer: Ine patents are

of the gross znepnafln~aﬁthﬂﬁpax; .
tekpayer and cepltal was not an inooms produting fastor. .
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?Vfiacrxgn and aupuerse the construgtion of bulldings and s
' engineerin, solences, including hydrauliss; thersodynasicd) mséhine

 from whioh the applicant may select She designated numbey ok answue

'and the appliesnt must seleot gurstions from any ome or twe &

U T Oommlssinners ﬁurphy, ?alescln & ﬂaudatf
- BE anaama s KQVAK | |

T ' . 3sotlon ?20&. Art. 1&5. af the Educnblan hau ril

rglicenonre and regulation of professional anginoeriag and 1and ,
in ordar to safeguard, life, health and propeprtye. 33&&&!1‘!0&“
Sezetion 7201 or tha EAucasion,Lau a«flucn yrofa;atbunl enainna

'&. A pchOn praeuiaun ?70£¢;aiona1 cngiaaura"“‘
within the meaning and inteny. qf ‘this- ertiod
 'who holds nhimseélf out as adle to perferm, or.
~ _who doas perform any professional sorvigéy . .
. such as consulsatlon, investigatiom, svaluatio
- planning, design, or roa,.anlb&c supervison o
. sonstruction or operubtion, In conneation with
 aAny public or private- at&ixeaaa, strusiures;
. buildings, machines, equipment, preosst, works
‘or projests wherein the mafeguarding of xxru*
' health or proparty is soncerned ov.involved
. when such professional jarvice roguires ﬁh«
'applxc&uon or engim'mﬂng grtnnlplu ud -
dﬂ‘ap

f rbr aduiauion co exauwaatlon for llnnnao al a yrorpatt

: snatnaur. the applicant must submlit svidencs, amomg osher Ehing

~ that he has beon graduated from a college or sdhool ‘of énglnoering
.regtsﬁerad by the dapurtaant aq aqlnnazning ta&iltcatbrr ,ww,' '

T Art. IX or the Bogulaxionu of Conuiunioulr af’!dgqgtt ‘
‘deals with dngineering und Land Surveying. dsestion 79, thords @,vntyn:
to licensing sxasinations for emgineering. The subjeois of Fhe
.frofnsnxanax engineering examination consist: of three parts,- Py

s intended to establish the ajplicant’s sompstency to Struetiardl

structures, Part II embrsces the prsotical application of the bas.

deniin and electrical equipment « gemerators and: soters, Srensmiss

o 1stribution of eleetrieal energy, elestriosl comtrol and
___protection. Part I1I covers the mOre aldvences and apecialised
“pruf@:s;qual training of engineers, a9 asplified end sabured By study
and experience. This lattap part consists of five groups of gumtl

‘Pour of these groups sompirise questidons in oheaigsl . nasxaqcrlqgg, '
‘oivil eaginesring, cleotrical engincering snd sechanical engineering

. groups. He must select queltlﬂns rrmn tht rLfch group on
-:uoonouxoi and prao&tca..,a e e

. ':zi‘.,
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| - no -license ia rnquirad. ”

T01  Commissionors nurphr. Palestin & ﬁuc&uff o Puge b
Bis waﬁaxn Do %avax : Co T e

. _ Elnotrzcal enginﬁering ii dxvidea tnta 11 % pridlry
tlalaa: (1) elestrical pawers mud (2) eleatronica. The t&ap&aag
- d1d not perform engincering scorvioss in the field ef slectric paqcr
involving the design, construstion or operation of high volhagw
' electriosl mmohinery, power lines, equipment, eta. The tax r
- graduated from Brookiyn Polyteohnio Institute in 1988 with & o
in Elestrical -Engimeering asjoring in elestronios. The cltctrontc
devices perfeoced as a result of taxpeyss's researeh were oonplés-xy
enclosed and powered by rezular 110 voltage and did not tu‘jbot the
. operator to unusual denger to life, health or property., The ..~~~ .
texpayer in his work as & res:arch engineer specializing in tne Sl
fiell of electronics is not invelved with worke or projesta “wherein
the s:feguarding of life, health or property is conoerned®. I am o
of the opiunion that the work performed by baxpaycr daen not rcqu;rc
a professional angtnaor&ng license. - R

The Coamission in- hﬂarlnz dabsnntaabxou lu bho

¥ﬁ§§9ﬁ§ (3/7/61) held that a ohemist eperating an snalytieal - T AR
daboratory 1s not subjeos to untncorparauol business vax al&hongh Lot

In the Hatter of '“.(nearzag deteraination 9/3f657

the Canlanxon held bhat a bacteriologiesl cheamist perforsing - 1 «°

chenieal and bacb«ri01051cq1 reaauzgh ey atenpt from unxnaagfﬁﬁ :q@;f“
business eu. : ‘ . ’ | IR

o !he 1nntant onse 15 to ve ax:u&nguxahod frosn dcuet'iauuion s
arser formel hearing in case of Jeck Shapiro (d. Septembsr 3, 196§). - -
In that case the taxpaysr was not licensed ns & professional enginser
and had no engineering degree, It was held that his aQGLVihiﬂi IR

- canstituted that of an claobronioa caehaluxaa.,; _ LR,

The’ inlbt%t oase 1s also Lo be diut&ngnithcd f, rorndl
determination in case of Marcel P. Mutin (d, April 2, 1968). nhqr-
it was held that the unautheorized praotige of architeature by a. R
person not ligensed to practice ‘such pvofeatxcn in ¢his 3tepe . 5
eonactcut«a the earrying on of an unlinoorporsted huslns&c» '

R 1 an of the opxnion that the activlclaa &r tn. Kaxpa)
‘as a rcleareh englneer specimlizing in the fisld of eléatrenics uad
uaintaznin% a laberetory in connsétion therewith: conthsbuao the s
prasgtice of an exempt profession ln asgordunce with the pratzllann il
of Seation 703 (o) of the Tax Law and that a ltcenae as n proftaatunnl =
- enalnner is not & prm-rtqutuxta. g S o T
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101 Comamlssioners Murphy, Palestin & Magduff Page §

BE: wARREN 1. KOVAK

dntermination of the ax Conminssio

For che rﬁasonn ntutad above, 1 reoommend thab the

in the roru submiitted herewith.

MAY 131966

MART IN SCHAPIRO

n in tha above matter be subotantinlly

SOLOMON SIES

Approved

SAUL HECKELMAN

33thn
fnole,

Approved

Hearing Offiger
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of » ieficha ay o for rfuni of unlaoor,oratsd Sudinees Saxte anler
aptisle 33 OF ohe (ua lan Tup She geap 1963, (Phle No. 3e3000730)
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B paplart 9f loRniion b Plasse, as w405 BnPing LB ek uyse
dupuaes poracsadly sl was peproacnted pp rust b Arusty Ceptifisd
FSLIC AoBduntanta, Uy OLAPE A, sollnos, Soablnody Revis; een tausn
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The Sbale Tod Comission nareint fiaies

1) et wurrea s mnd Jorle cowak CRled & Gew Koo Rele
iongome Tax Logbient dosurm For e gooe 350, ip «hiOh LB Xpagoy
SHPP 6 e CWRE pe oPt d op loBrlale (4) et Dusinces luecee 6
“ingineeping IpnaudiLnt” tn e sum oF Jloy 8,085 thut Lhe LeRpeyor
warPon ey oWRE 2R3 met Flle apy wnloSorgsvel i Imsloess ok petare
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derdved ShorofProm wns sublodt 50 uNiscor orst-@ busiovss Sus pursuant
to srtiale 43 of e Doz Law and, soworiingly, lusued a Notles of
~eflslensy In Lue sum of 1183, 7%, Lnoluding tax, penultles send

{2) Thet the Luimysl dmrpes e Zovsk gPusdosed Fron |
Grookiya Folytwonnie Irsbliute wits » Hoshelor’s Degree As ileetsioal
buglioreriog ka Lpbd, anlorbug Ao the ield of elseipanic:g st Mo
axs Seken joute radunio coursss st Brookiyn Felytetncie loatitute in
mm@w Pay tube deslgn, funations of » @ouplex wvarisdls ach advessed
AMTeptu.ia) #yustiang (hat e has owetured ab volwable driversity,
" Ureduste Sonoul of Awehasleonl ingineering ol bes leotursd on the
subjest of aubcanilen in bhe electponle Loswairyl Shat ne ke & member
o the fnstitube of sluotplocl & ‘lestPonls fog owerag thad e 49
& SonlP of the Enternationsl Slorographie Uomgress) thal She Sanpsgep
s pot lieented we & awlepslonnl enginesr by the Sduoalion Jwpertusnt
of e tate of Vaw fork,

(3}) Dant she Saxiaptr ~os esploy @ by Svasrsl Sleairie
Compuny rron LGB Lo 1953, fipst Lo their Yeat Jepartaents Lm whieh
Be Sup Pvisud tae firal syetems togt of UP3 (UeS,¥e [dne) Buder ani
wes arad of the seoalsobuplng seolaeopin, separbaent ia whioh W
Invimled wod Supervised tha Rovelogmtol of aigivelly W
peach yroseg het he wxe aled bead of saldi oonyear's Boseares
e paptastt Bad W0 LulE oxpesliy Lrweoated sed supervised the develepaeny
of w0 sutoastle Stmon il ausenbly spetems ihet ao wie suployed by
Jenerel reelaion Leboralory, Avision of Jenersl Frealislone, lee,
froa 1553 €o L 4o am 0alP itselebons 0 he Arecior of Esglarering
and seafl ssskebsul vo the (Sreator of & auiroh, aad in conuuecion
uilh 8ds x0Livitios on bDeball o sadi ewdloyer sabubllished 8 Pristsd
CAPSUlS Andel Lhop, arested she tape Suanul . wes of printed servioe
fabpioation, inveried and suprrvised wfie desiyn and oensirwatisn
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of GPL wWsathop Urtefing Jystes used in najer U.5. Alrperts for
weather brisfing of internationsl air flight yiless and wopied
sxtenslvely An dosum:ntary reteisval wish the development of sevepal
sachise systems using miorofila and television, and engsged in the
application of fidee optics &8 hardeopy genorations and asohine %00l
sontrol) that the tanpayer slsxe holdas 20 patents oFr patents in presess
insluding the ayssem of ug:m electronie pesitioning ceuntyeld,
sutosatio semponsnt ssasably system, whnieh is sn sutonatie sashbine
Sosl srogremmed Ly cemputer and memery which takss Lato ite Smput
slegtPonic somponrnts sush 58 resistors, eapssiters, indueters, dledes,
transistors and aaseadles &M& in sorreot position Ais a priated
oiroult board by fully eutomatie means; thet a numbor of She pateats
Sonesrn the field of dosument retrioval whioh 1s the finding of eme
plece of lofermation from smong sany in o satter of seocnds) that he
slss invented m wideband BP Wnterload, which is sesigned co the Ui
ALr Perce Shrough Groeral Eleatrie.

(M} Tnas the taxpay:r hos been selfecaployed sinse 1962
under the name of Creative Industry o8 a resoareh engineer speolalising
in the field of :leotromics) that &b his home there was aa 0ld earriage
Rouse whioh he conviPted Lato an engimcering offiss, s ssall medel shep
for genarstion of the experimental models and elestronis laberssery,
wsing elesironic instrusents S0 Sest Shese fensidiliiy medels,
lnstruments such s axthode yay 0s0illosgepes, £1osironio COURSey,
hWrwswmy strobe, lighting egulpment, ¢te.) that the Saupayer had
twe exployess wheo worked usier his diipeet suporvision So psrfers tests
on experissntal acfiels snd to bulld experiscutel sodelej Shat the
Sazpayer testifled that any patents that are granted Desems ihe
property of the principal for whom he renders  BAS SePrvices a8 &
 pessareh sngineer) that the patents are slways sssigned S0 the oceapany
aud he receives no rogyaliics from the sasej thet Ris contreats with

his clients rejulre LRat any patent developed ss & result of hie
rescarch become the company's putent (Minutes of Kzaring, pags J6)¢




thns mors than 804 of uhe gress fucoms duriasyg he Saxable yeaP was
dorived from She perasual seprviaes assuslly rosdered by the Baxpayer
and olpliial waRr ot an inovee predusing fustor. |

Bewnd upon Ghe foregolng Findings end sll of She evidenee
preseated hereis, |

e Ssnte Tex Commiswion herely

(A} That the assivisics of the taxpaysr during Yhe Jyosr in
Assus a8 » Hnsonren anginesr sedntsimdang nis own ladvowetery Tor
FRecaron purposes and imku&&ﬁw in e Tledd of elseireales
soastituted the prusties of a recogeiced rofessien in whish sere ihes
801 of the groms incoms derived charefres was derivsi fros she personel
sorvices of the Lazpayer and thes eaplial was b an Ancomvesroiusing
Taatari that the Bsapaysr wna therefore oxeays from the impesitien of
anincorperated buulness tax i woRordanse witi she intent aod soaning
of _eetion 763 (8), arviedls ;Y of the fex Lew,

(B) That savordingly the tuk, pssaltions Ansercst and other
ohorges stuted Lo whe Jetlee of (afleleonay were a0l Auwfally dwe sad
owlngy that Lhe Saxpayors® petition for s redetsrminacion of « dsflolency
of umlneorporeted busloess tak Le heroby granisdi that tae Hotles eof
Uefileloney be snd the ssme Werol; A8 saxeellsd in fudl,

ARy 3T K3 B0 QUDEBDe
UnTsle  Allmny, vew York tae 4th  amy of January o 39661

EaTE Tas CORREGAZOM

/s/ JOSEPH H. MURPHY
Piw nﬂ&

/s/ JAMES R. U
asileasy
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