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Aprll 22, 1968 ,

llr. Robert C. Moreland

ffi"lffrif:"irl"'$slo Road
' 

Ret In the lutntten of tho Appllcatlon of

-: . lqglless wrder the na,me gqq-9.!y1g_or

' , ' ,
' Dtrelnees Taxes Under Artl,cle 1.6-.l' of, the

Cax few for the Year L956
l

.  a a t

. I , &_!lre llCFtef 
- 
of the Pettti.on of , i

ROmm c. AIfD CARRTE E. UonEL{$[D, SR., ]
i " tndtvtdually and as q6-p8,Ttner8, : :

:;Tsdffit:'e ffi*itu'*: ffif;#,u3g:u,,
for Redeteratnatlon of a Deflcteney en*,
for a, CXa$n of Refund of, Unlhcorporated'
&rElness faxes llnder Arltcle ?3 of the,
Fqq I'P$, {P{ the. Year.,r,96.P -

Dear Mr. Morelgndt ,, 
'

Please take nott co th,at the State Tax Corroisetqr has
rnsde a detemlnntton, a copy of whleh 1g hereto attachedr denylng
your appllcatlon for- revleLqn or refturcl wlth respect to the
ssgegsment for tho year l;956,

An appll,catLon to revlew ths deternlxstlon of the Tax
Ccnilntsslon nay be nade to the Supreme Court ln eccordang-e wltlt
eectlon 379 o? the fax ranu rt'hleh- prcvtdeE ln pert that thg_ - :
eppl.t catlon shg]'l be rrede wJ.thln irlnelyiggs- after the rnalLlng '

"of- the notlee of, such dete:nrlnstlon. fhe eforeeald seetlon
further provldes that, before comuenclng such e proceedtng, the
ta:cpayor'muEt flLe wlth the ?ax Corsnlsslon an urderteklng9$JS! r.{t lJa r{t4€)v a --rI rl ' . |.vta urar- asJb Y\r4s{r-vPd

appioved by a iluetlce\of the $uptreme Court for costs, and nust
,depostt t'tlth the ComalSston tho ful.l a$ount of, the taxes,
lnterest and other ehsiges, otr ln l1eu thereof, f,1X9 wlth the
Conmlsslon an urder.laklnE approvod, by a .fugtlce of, the Suprene
Courct for coeSa and for ttro-ta,rcee, lnterest gnd other chargeo.



It

t

Pleaee take nrr.ther notlcE thet the Slate fax Co,m$ssfo:r
.hss rnado a dectston wtth respect tb the yeer 1960' a copy of ^r'rhtch
is hereto attached, denylng lour petltlon for e rerleterrrlnatlon of
e def,lelency and fo.p a cLelm for refirnd'

Arr appllcatton to revlen{ the declgion of, the Tax
Cor:rntsston ney be rnad,e to the Supreme Court ln accord,ence wtth
sect l .on69oo?theraxIa.wvlh1ch-prov1des1n' .parbthet the
errpltcetl6n ghsll be rnsde rclthtn ?our nonthg efter notlco- of,
thb aectslon is Eent by cortlf,leil or reslstefed aall to the
tatmever. - [ho-aforesaid-sectlon f\rrtheF provfules the,t rrnless
be.f,br6 or at the ttrae of making euch eppllcatlon the ta4rayer-
hes pald the defLclency or has depo.pLted rvlth the Tax gorutlsslo8l'
the inrorgrt of the def,l6l*ncy or ln'Ileu thereof,, -hae flLed a- -
UonO epproved by a $usttcE bf the Supreno Court fon the- wlpald :
deflcl6ircy, tnterest and other dmorxrts and for eoste, the. -

, ComoLssloir-nay a.Essss such def,Lglency. $uch deflcleneyr lf,. _.,_-' 
assessag, rogy- thep bo colleeted- ln accordance wlth.the provlslons

' of the T&:c law.. r
\ \

Mr. Roberrb C.' Morel,and

l"lS:kon
StG.

'i Venr tnrlY f,ours,
' l

' a

. EDI{ARD II.
. Coutnggl

ESB

ccr Plerre Cl. hrndberg, Esq.
c/o Snlth, Tasker, 

- 
Flnlieletetn {

a^nd-Iandb€rgr Esqs.
P. O. Box 3U9' , Franklln NatlbnaX Bank brildfng
Rlverhead, .Ner York



TO:

FROM:

SUBJECT:

BUREAU OF LAW

MEMORANDUM

State Tax Commiseion

Solomon Sies, Hearing Off icer

IN THE MATTER OF THE PETITION OF ROBERT C.

AND CARRTE E. MORBLAIID, sR. II{DMDUALLY AI{D
As Co-PARTNERS d/b/u Finu NAI{E AND STYLB oF
ROBERT C. AIID CAilRiB E. IVIORELAND, sR. FoR A
REDETERMINATION OF .A DEFICIBNCY AND FOR A

REDETERMINATION OF A DEFICIENCY AND FOR A

CLAI}T OF REFUND OF UNINCORPORATBD BUSINESS
tNcesUNDERARTIC IE2goFTHEtAxLAwFoRTI iB
IEAR L960.

IN THE MATTER. OF THE APPLICATION OF ROBERT C.

AI{D CARRIE E. MORELAND, SR.'INDIVIDUALLY AND

eS Co-pnnrNERS d'/b/u rnry NAFIE AllD STYLB oF

iosnRr c. At{D cAir&TE E. MoRELAI{D, sF_r_I9R E-
VTSTOX ON NgFgND OF UNINCORPORATED BUSINESS

INCOMB TAXES FOR THE IEAR 1956

1956 Asseesment No. FA 3L04-Article 16-A

A hearing waa heLd in the above matter' at the New Iork city

Off ice on ltarcft 2d, Lg66.

The primary issue ilrvolved herein is whether the- g"il nealized

on the eale oF-"""ftpnopertf 
"*;"e 

UV the taxpayers is-subiect to.' 'unin-

;;";;;.iJl-u""L""r" i"*. olt""ninative of this- issue is the question as

to whether the taxpayer" r.""-"i"rpt from the i"orposition of uninconporated

businese tax upon the grourra tn"t Lf,ey -t""" engaged solely n i'n the holdiag'

J.easing or managing of 
""{ 

p""pentyn'in accorOance with the provisions

;f-s;;Ei;;r-t8;-;e iog(;j o'c ti.e rix l,aw. rhe-secondarv isEue is whether

the taxpayers iif"a I [,i^6fy-cfqim fo"-reiund of the amount paid on'the

filing 
-of- 

tttei" amended return fon 1956 o

From Lg37 to L947, t lre taxpayers,'husband.and wj'fe,-.operated a

poultry farm on-6ne acre-oi land lotated it Cototack, N. Y. They 'built

chicken 
"oop"r--p..""t"""4 

UaUV chicks raiei-ng them f6r egg production'

they sold the'"Lgt and the'oldert hens which were no J'onger productive to

rrholesale egg and pouJ.try dealers.

Ts L947, they acquired 48,.2733 acres of
with the buildings situated there<in subiect to a
of the mother of the t'axpayer Robert c. Morel-and,

surrounding land together
life estate in favor

Sr. This ProPertY was
'comprised 

of uoodlaod and f bini:tgsd,:spon whictt there wero

chicken coopri chicksn chcds or ehel,ters, I corn crib, e
barne, a stable,

puap and a fanilY

)
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dweJ.ling. In Lg54t the taxpayers became the 
'absolute 

owners in fee of

the entire 49.2733 acres of land.

In lrlay. 1955. the taxpayers entered into a written agreement
with one nrea-il'. H.iiii" for tfri 3a1e of the entire 49.2733 acres of land
.reserving the right to nemove sAme of the shrubbery and to remain in
possessi6n unt i l  August,  1956. :The agreed purchase pr ice was.$4r500.00'
in acre. The pr.""tiru"6 intended to erect i development consisting of . -
;;": i;; iry homls. The punchaeers made a down payment of 9221500.00' q.iq
taxpayers $42,25d.00 Ln.lanuary,-+956, at whicir t ine thgy rggeiye$ a dsed

t,o i,t l  proidri i-and executed a-iurc[a6e ^oney mortgage for.the balance. .
the-taxiaylrs i"ro"ed and sold ttre d,well ing for $9,OOO.00 to a third panty

and also sold one of the chicken coops. T[ey purchased another poultry

farm in Remsenbung, N. Y. and nemoved thero in-September, 1956. They aLso

removed some of tt6 chicken cobps. They continued to oporate a poultry

farm in Remsenburg, N. Y. until Lg64. The taxpayers and their attorneye

"I"."a"6 
;t-;il;;Ei"iig-i,hat the iaie was consummated in 1956..

The taxpayers filed personal and unincorgorated business tax

returns for the V"l" 1956 on ilarch 12, 1956 in^which they reported net

prof i t  of  $4r585.0f  f r6n op"""{ ioo oF'pooi t"V farm and no tax 'due. Orr

hebruary 10;'igdi-ttt"i Filla anended plrsooaL and unincorrporated business

.tax returns, 
"iii^i-og- 

they nsold their poultry f1"T plus corrsiderable
woodland at C;r"fik;"N. Y-. in lpJi f,or a totai og EZZl^l 72918! lnd 

necgivgd

$Z2rJgO.OO as a fir it payment-i i- igSS; that shortJ-y after January l, 1956

i-F,i itrt ir payment oe giz, zzg.8S wa;-;6ceivedrr; .that-they erroneously
assurned that-the payment ie6iiieA in 1956 waq jncluded in their 1955 re-

i l ; ; ; : - i t . . ya ] .1o taLed3o" lo f these11Ggpr ice to thepou1 t ry fa rm,
dwelllng, etq. and 7O/[ io tlne nvacant.tnisla land.n The gain on the salo

,of the Fi"^1 etc. was reponted subject to normal and unincorporated'
business income taxes. The gain on the sale of the woodLand was reported

aa a capital gain and-was noI included iu income for unilcorporated
business tax f,rr"po""". Both gains were reported on the installnent basis.
The 196O petsbr.ai and unincorporated businees income tax returns rtere

"ir,ii."iv' "ri"""["a "od "uporied.
On their amended unincorporated business tax return for L956

(filed f'ebruari,iO, igOfl the taxbayers computed and paid uaincorporated
bus inesg tax in theamountoe$ to5 .66 .The taxpayersexecu ted .wa ive1s
erctending the statutory limitaiion to issue asaessments until April 1$,

igOS botfr for,1956 and 1_960. Based upon field audit, !h:_Il:: i"^Tax
Bureau determilei tt"t the taxpayera were co-partnerb operltiog- a poqltry

farm; that the installment sale was consummated in 1956; 
"l"l--lle 

gain

. on the sal-e of the woodlands constituted partnership income subject to

unincorporated business tax as the woodlands were a part of.the-Land'soJ.d
.by the partnerehip. The a66esonent for 1956 wae issued on April 2r- 1965

"il 
ah; fi"""t, og 

'$i 
,637 .Lg . The taxpayeri- pa19 !hi" assessment and oa

.1"""-igl.ig6S fil;d'"-iri.ir for refuaa not q"rv for $r,qA?t19 b1t aLso
for Si6S.OO iaia on Februany J.0, 196f, the date of the fi l ing'of the
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amended return. The clairn for refund is being treated as an application

for revieioa or refund with 
"u"p""t 

to the assess*ent for 195q. It j's

to be noted that the taxpayers ieceived credit fqr the-$105.96 9o the'

assessment. I am of tte. opilion that the above claim fOr refund was not

timely filed within two years of the fiJ.ing of, amended return i.o accord-

ance wttt^ Sectioa 374 of-ttri Tax Law.

The Statement of Audit Changes and Notice of Deficiency for

the year if iOO *.". made o" np"if 
-13r-1965. 

Tlre-taxpfYers fiLed a timely
p.i if, iot f6r redetermination and oi'June-ig, .1965.fi led a claim for .re-
fund of the unincorporated business taxes-iiia -d"l thein return in the

amount og $524.03. 
-The 

taxpaiers received credit for this anouat in the.

computation of the tax.

In  Peop le-exre I ,  @,  268.App.  ? i t .  596r -a f f td '
294 N. x.-g3ffiileE6r@xecutors-of one Enil Bonner

who left an .3t"t. consistiqg of cash, securit ies, 8I pddces o{ reaL
property and a manufactrrring-business'which made &oor closing deviceg.
iii iri" triff n" conferred on-hie executons the powor to 6e11 the neal

estate and authorized thqm to carry on tho oranufacturing business. The '

i""""-tUlre involved was whether the depreciation on the reaL property

excluding the property l69d for factory purpgse:, should be allowed in

conputinE unincorporated business tax agiinlt tte m-anufacturing businesg.

Determin"tioe of ttre issue ibs €h-e- qtesiion as to whether the hoLding, .
managing and feasing of real propert] by relatons was an unincorporated
business.

. There was no proof that decedent integrated or connected his

rreal estate h"roin$ riltr t ir ^"or.facturing uu6iaess during his Li€etirne.

neCo"Os of the buslness and real estate were kept separately. Separate

bank accounts were maintained. It was held ttrat relators were ,managi"ng,
the real property as income producing property.

In the instant case the taxpayers used the poultry sheds br
rrrain sheltersn on the proferty 

""q..i"LA Y L9+Z r . (MtuY!""-91_H::"1"e'
PG; 4i,, rhey algo planted wheat and endealorqd t"^,T1:::-t::".:1-?
iliiill'6r iiil' .Jaiti-o";i-a;";i-or iana acquired . . !YiTT:^:f..1:3:i"s,- L  ^ l  h r r  -  - - A - 6

F;s;-a6. i- r;-"eJition, 
-ttre 

taxpayer? .on their o+l:?"t":*:d bH:}"::
l;:"":ili" ;;"-iil;-;ili"';e d;;;;iation on barns gnd a pyt.^-I1.I..9?;

.  - / J J

AucteO i"o* tf,"ii"6oJt, a"p"""i."t-r.on previously taken-,ol_t'ht'^-{:T1.,*:ta-
il;;:- i']fr ii-tit"-"piii""-that the tracts of iand and farm buildings

-  :  - L  ^  - - ^ J - ^ : l  ^ A n i a
{ r 6 e a . ,  t  s r  v r

Located thereia ."q"].";d by-C"*p"y."" Lt Lg47 was integrated or eonnected

wiitr their opit"ii.ins of tire pouliry farm ori tfre one acre of laod '

The attorneys for the taxpayers contend that the saLe of the

neal estate is exempl froto unincbrporated business tax 11{ cile lhe cases

;;-F";;i"-g*-i'"L tur6in vi Tax cornnission, 9 ADzfl' 47t affirmed-without '

"pi 
1:-1??ti- ̂ ?-20,;;A;;-i"i i"ii" i;-;prc 6-+. State Tax45t

Cornmission, L;-lrvza i7i, reversing rS AP29. ZtL:.
;f f i . ;"- ' .oubdi; i invo1ved-waiwhetherttreoperatff iof-an-ap_art-
fr"Thr;;i-rrffi ;;"!tq"1t.;"e other facilities for the oonveaience of

.
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guests constituted the holding, Ieasing or managing of real prbperty

Exem.pt from Jt^in"o"pordrted Uusi'ess tax. The court heLd that the tax-

payers.were primariiy engage<l in the operation of the real estatb as an

;;;"L;"nt hotet with the-r6staurant being incident+L:1"i?"?:o T"
Oraa case involved a lz-story apartment [ouse consisting of 128 apart-

mr-;i-"rt i"rr approxirnatery 18$ of the apartments _were fully furnished

;;a-reniea as eurnistred apartments. The court h9J.d that the taxpayers

;;;.-p"i*."iry ongaged as-owner6, lessees or holders of real 'estate.

The taxpayers pnesented no evidence at the hearing to refute '
the dete"*ination of the Income Tax Bureau that they were co-partners.'

I They contend that the woodlands repreeent vacant unused land held by thop

for irlvestment purposes .t a tn"t tire jnstal"Lment gain realized thereon

was subject.t.o capital gain tax but waS exempt from uniacorporated business

i;;. I-am of the opinion that such woodlands were a palt 
"f !19 land sold

by the partnerstip 
^and 

that"ite gainr on the sale.thereof constituted , .
plrtneninip incornl eubject to unincorporated busin€ss tax.

;hat ths deterninationi For the reasona stated above, I rocornmend t' 

"nd 
aecieii" 

"i-tt.-t"i 
conmieeion i.n'theso mattenE be eubstantiaLly in

tf," fonm submitted herewith.'

february 19, 1968

\
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STATE OT NAT IOru(

STATE TAX CO}IMTSSION

IN TTIE I{ATTER OF THE PEIITION

OF

ROBERT C. AND CARRTE E. MOREIAI{D, SR.,
lndlv!.dually and as so-partners,
dgQg_lgglness gqrggT th-e narne aird otyle
of RoBmT c. & cAnRIE E. t{onEIAND, Sn.

rOR NEDSTERMINATION OF A DEFICIET{CY AND
IOR A CIAIM OF R,EFT'ND OF T'NINCORPORAT@
P-UqilESS TAXES_UIDry aRqIcr.E a3 or rHE
TAX f,AS FOR rHE IEAR 1960:-

The above-named ta:rpayenB havlng flled r petltlon

for redetentrtnatlon of a deflotency and a olatn for nefirnd

of unlncor?orated buslness tareg under Antlcls 23 of the ,l[ar

rar for the year L96o, and a, hearlng havlru been held tn oon-

nectton thererlth at the offlce of the state Tax comlgalon

at 80 Centre Stneet, Ner york, N. Io r on the 2gth day of

Manch, L966, at rhlch hearlng the ta:tpayers appeared per-

sonal.ly and rere repreaented by sntth, faaker, Flnkelctcln &

Lundberg,Eaqs. ,bJrHowardM.F1nke1gte tnandP1erneo.

r.undberg, EBqB., of counsel, and the natter havlrrg begn duly

exanlned and oonaldened,

The State Tax Coml.sgton hereby flndor

(1) Ttrat at all of the tlnea herlnafter nentloned,

the ta:rpayerg, Robert C, and Carnle E. Moreland, Sr. r totlo

se-p6rt[err dolng bualnegg under thc flrm name and style of

Robent c. & carnte E. Moreland, sr., operatlng a pourtry farn

buglnegs at Gomntok, N. y. t that the taxpayers orned one acre

of tand firon l93T to L94T, rhen they aoqutred 4g.AT33 addtttonel
gulll3oundlrt8 aones of farm land eubJcot to a llfe estate ln favor

of the mother of the taxpayen Robent C. Moreland, Sr.; that ln

1954, the taxpayerg beeame thc abaolute ornerr in fee of thc

entlre 4g,2Tg3 aores of landl that the land aogulned by the

ta:cpayerg ln L9t+7 oonalgtcd of lroodlandr rnd ftlm land on rhloh
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wag altuated I oDo-fenrlly drelltng, ohtoken ooopg, barng, a
atable, poultny ghedo or ghelter!, a oorn ortb and a punpi
that the taxpayers orlglnally punohaged baby ohlclcr, ratalng
then for egg pnoduotton, aclllng thc cgBr rnd thc hcnarrhloh
tere no longen produotlve, to rholegale egg and poultry dealeral
that ln cormeotton wtth the aforenentloned openatlona, the tar-
payers uged a oonblne tracton lnd manure cpreaden.

(2) [trat the tarpaye!.s uled the poultry aheltcra
ln conneotton ulth the ralatng of ohlokeng (Iutnutea of Hcartng,
pege 44)l that the tarpayers uaed r portlon of the farn land
aoqutned for the planttng of rheat rnd oorn (Mlnutca of Hcarlt€r
page g4); that on thelr unlnoorporatgd bustncgg ta* rcturn for
1955 (rax comrrgrlonf Q Erorrblt A) the ta:rpaycr! deduotsd dc-
pneolatlon on thc f,ann bulrdlngs gltuetcd on thc propcrty lo-
qutncd by them ln 19421 that thc uro by thc trrptyem of thc
aforensntloncd propenty m! oonnsotcd rnd lntcEmtod rlth thclr
poultry fern bullncll.

( g) shat on l{ry e5, L95F.t thc ta;paycrr rntcrcd rnto
a oontrtot for thc rrlc of thc rcel pnoporty, lnd urc punohtrcr
pald $ear5Oo on looount; that on illnulry go, 1956, thr trrplycrt
rcoclvcd rn tddltlonrt l4?r Z5o rnc I purohmc nonci nontgrgq
thet I dcrd xl! crcoutcd end ,drllvcrcd by thr tuDrycri to ttrr
purohlrcr on ilenumy eo, 1956l thrt ttrr oontrrot provldrd uhtt
thc terptycrr r.rcrvo thc rtght to !.nov. tho rhnrbbmy !u!-
r oundlng thr butld!,ngrr rnd funthrn provtdcd thrt tht trrprycrt
rcrc to hrvc thr cxolullvc urc of thc drclltngr rnal bulldlntr
untll Augurt 15, L99l6t thrt tho ta;prycr! oontlnucd thr optntlon
or thc poultry frrn on tho prcnt rcr untlt gcptcnbcr, Lg56' rtrcn
they renovcd and oontlnucd to opcntc r poultry frrn tt Bcntcn-

burgr N. Y. unttl lonc tlnc' rn 19641 thrt tn l9d0 thc purohrlgr

pald to thc trrDtycm ln retlrfiotlon of thc purohmc non.y D!t-
gagc thc bal,anor ducl thrt thc telDlyort oomrdr thrt thr rtlo
of thc rcal, proprrty on thc Lrutellnrnt btrt r 

'nf 
oomumtrd !.n

thc ycen L95i6,
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(4) fhat the taxpayers flled an unlnoor?orated

buelnegs tax return for the ya r f96O ln rhloh they allocated

36 of the lnstallrnent galn reallzed on thc Bale of the land

and bulldlngg to the Bale of trpoultny ftrno attrlbutablc to

unlnoorporated buslnegg tax and TOfr to the gale of |tvaoant

unused landrt rhleh they treated aubJect to oapltal galn ttx

only; that the taxpayers computed unlncorporated buglnegl

tax due ln the amount of $5a4.O3 and pald the aame; that on

June 14, L965' the taxpayerr flled a olalm for refund of the

unlnoorporated buslnegg tar pald for phe year 1960 upon thc

gnound that no portlon of the galn of the Bale of the l.cal

property la aubJeot to unlnoorporated buslnesg tar.

(l) Ttrat the tanpayera duly executed oongents for thc

year 1950 ertendtng the tlme to tssue a atatenent of iualtt

ahangea tnd nottoe of deftctenoy untll Aprtl l5r t965t thrt

on Apnll 13, L965, the Departnent of Tantlon and &lnanoc 1l-

sued a atatcment of audlt ohangea adJuattng the galn on thc ln-

etallment sle of fanm and roodlands by the ta.rcpayen-plrtncrahtg

aB a reault of a flcld audlt eramlnatlonl that thc galn on thc

sale of roodlanda rag held to oongtltute a oapltll gtln by thc

partnerahtp aubJeot to unlnoorponted bugtneas ta,r rlnoc thc

roodltndt rcre pmt of thc land or rcal pnoperty lold to thr

tarpaysr-partnorahlpl that oredlt raa allorcd for thc un!,noor-

poratcd burlnsar tar ooryutcd and pald rlth thc unlnoot?ontcd

bugtnem tax neturtr f,tled Jolntly by thc tarpayerr for thc ycm

f95Ot that addltlonal unlnoorporated bustncre tla rr! lnDotcd

tn the lnount of $4r 233.20 plua lntercatr lnd a notloc of dc-

i.clcnoy rar tlauedraooordlnglyrtn thc lnount of $5r 235,75,

(5) Thrt the rcal propcrty aold by thc trx;nycre

ln 1956 oonstttuted propcrty utcd ln the tradc of bullnclr of

the taxptyer-pertnerah!.p .

(Z) Ihat thc rcal pnoperty aoqulred by thc trr-

payGra ra! not held by then fon tnvcrtment Duryolc!.

Baaed upon the fonegolng flnClngr rnd rlt of thc

eraldcnoc preacntcd hereln, the gtatc lar comllalon hcroby
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DEcIDES

(A) Ttrat the lnstallnent galn reallued by the tax-

payers on the rale of the real property ra8 not ereryt fron

unlnooraorrted buslnesa tex atnoe the trxpayen-gartnerahlp

||as not engaged tn the holdlng, leaslng or nanaglng of real

pnoperty durlng the yearg tnvolved hereon.

(B) That the galn on the ralc of the roodlandr rt!

subJeot to unlnoorponated buslnega tax Blnce lt rag part of

&e land or real property sold by the taxpayer-plrtnerahtp.

(C) That' aooordlngly, the ctatement of audlt ohingea '

and notloe of deflclenoy agalngt the tarpeyers for the ycr 1960

are correot; that thc aame do not lnolude eny tar or othen ohergc

whloh aould not have becn larfully demandedl thet the ta:prycrlt

petltton for redctermlnatton of a deflolenoy and olrln for rc-.

fund for ths yctr 1960 be and thc lane lrc hcrcby dcnlcd.

htcdr Atbrngr Nor lorlc, thr 2pndlry of Aprll , 1968.

STATE TIX COI'8ES9ION
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STATB OF NEW YORK

STATE TAX COMMISSION

r l

tt-,
IN TIIE MATTER OF TIIE APPLICATION

OF

ROBERT C. AND CARRIE E, MORET,AND, sR.,
indlvldually and as co-partners dolng
buslness under the name and $yle^of
nogBt c. & cARRTE E. MoRET"AND, SR.

FOR REwsroN oR REFUND 93 uNrNqffimRATED
gUSTNESS TNGS UNDffi ARTICI,E 16-4 OF THE
rlx i"gw FoR THE llEaR 1956.

i l
i l

i
"j

l ,

i :

The above-naned ta:cpayers havlng filed cIalms fon

refund of untncorporated buslness taxeg under ArtLcLe 16-A

of the Tax Law for the year L956, and the same havlng been

treated as an appllcatlon fon revlslon or refund of unlncdr-

- 
rslness, tax under Artlcle L6-A of the Tax Law forporated bt

, :
: of the State Tax Commlsslon at \therewlth at the offlce of the DEaE \,. ,

' .8oCent reSt reet , .NewYor Ic ,N.Y. ronthe28t r ldayof Iv Iarch,

r apPeared Persona[Y andt965, at whlch hearlns the 
:arce"uu"l 

'::::::-'*

' 
, were represented by Smlth, Tasker, FlnkeLsteln & Lundbeng,

Esqs., 
'bv 

Howard M. Flrrkelsteln and Pterre G. Lundberg, Esqs' '

of counsel., and the matter havlng been duly exarnLned and eonef'deed'

The State Tax Comnrlsslon hereby flnds:

E t  M a - a l a n A

the tarcpayers, Robert c. and carrle E. MoreLand, s!., Were

nessunder thef l rmnameandsty leofco-partners dolng busl

, ,Rober tC.&Carn1eE.More] .and,S! . ,operat1ngapouI t ry farm
'bus1nessatCommack,N.Y. . i tha tbhe. taxpayersownedoneacre

surroundtng acres .of farm I'and sulcject tO a }lfe estate ln favor

of the mother of the taxpaygr Robert c. MoreLand, sr.; that 1n
' : ' - -  -  -

entlre 49. 2733 acres of land; that the Land abgulred by the

ta:cpayers ln 1947 conststed of woodlands and farm 1an4 on whlch

l l
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was slbuated a one-famlJ.y dwelIlng, chlcken coops, barns, a

" stable, poUltry sheds or' shelters, a corn crLb and a pump;

that the taxpayers or'lglnaILy purchased baby cnlcks, ralslng

them for egg productton, seIllng tne eggs and the hens, whlch'
' vrere. no longer pr.oductlve, to wholesaie egg and poultry dealersi

that ln connectlon wtth the aforementloned operatlons, the tax-

' payers used a comblne tractor and manure spreader.

(e) That the taxpayers used the poultry shelters

ln connectlon with the ralslng of chlckens (Minutes of Hearlr€,.

page 4a); that the taxpayers used a portlon of the farm land

acqulred for the pJ.antlng of wheat and corn (trltnutes of liearlng,.

page 34); that on thelr unlncorporated business tax return .for

Lg55 (tax Commlsslonrs Exhlblt A) the taxpayers deducted de-

preclatlon on the farm bulldlngs sltuated on the property ac-

qulred by thern tn L94T; that the use by 'vhe taxpayers of the

aforementloned property was connected and lntegrated wlth thelr

poultry farm buslness.

(g) That on lvlay 25, 1955, the taxpayers entered lnto

a contract for the sALe of the real, property, and the purchaser

pald $zz,50O on account; that on January 20, 1956, the taxpayers

recelved an addltlonal, $42,750 and a purchase money mortgage;

that a deed was executed and deLlvered by the taxpayers to the 
'

purchaser on January 20, t956; that the contract provlded that

the taxpayens reserve the rlght to remove the shrubbery sur-

roundlng the bulldlngs, and further provlded that the taxpayers

were to have the excLuslve use of bhe dwelllngs and bulldlrrgs

untll August 1!, t956i that the ta:cpayens .contlnued the operatlon

of the poultry farm on the premlses untlL september, ]:956 when

they removed and contlnued to operate a poultry farm at Rensen-
l

burg,, N. y. untll some tlme tn 1964; that ln 1960 the. purchasers

pald to the taxpayers ln satisfactlon of the purshase money mgrt-

gage the balance due; that the taxpayers concede that the sale

of the real property on the lnstaLlment basls was consummated ln

the year Lg56.
: ;



: (4) That the taxpayers fll.ed an unlncorporated bubl-

ness tax return for the year l;g55 1n whlch they reported net

proflt from operatlon of pouj.try farm and no tax due; that on

tr'ebruary lO, 1961, they flled an amended unlncorporated busi--

ness tax return clalml-ng they-"sold thelr poultry farn plus

eonslderabLe woodland ln Commaci<, N. Y. fon $eat ,729.85 and re-

celved $ZZ,5OO as a ftrst payment tn L955i that shortly after

January 1, l;956', a further payment of $42,229.85 was reeelvedtt;

that they erroneously assumed that t'he payment recelved ln 1956

was lncluded ln the ]g55 return; tha0 they alLocated 30% of the

lnsta1lmeni galn reallzed on the sal,e of tire Land and buiLdings

to the sale of rrpoultry farmtt attrlbutable to unlncorporated

buslness tax and 70% to the saLe of rtvacant unused landft whlch

they treated subJect to capltal galn tax onLy; that the tax-

payers computed unlncorporated.buslness tax due 1n the amount

of $tO5.66 and pald the samei that on June 23, t965t the tax.

payers fl1e'd a sLalm for nefund of the unlncorporated buslness

tax pald for the yealr Lg56 upon the ground that no por0lon of '

the galn of the sale of the. real. propertY ls subJect to unlncor-

porated buslness tax.

/  r \(5) That the ta:cpayers duLy executed consents for

the year Lg56 extendlng the tlme to r1ake an assessment untll'

Aprll. 15, 1965i that on Apnl1 2, 1965; the Department of Taxatton

and Flnance made an addltlonal assessment pf unlncorporated busl-

'ness taxes agatnst the taxpayers for the year ];956 (Assessrnent

'No, 
FA 3104) adJustlng the galn on the'lnstaLlment sal'e of iarm.,

and woodlands by the taxpayer-partnershlp as a result of a field

audlt examinatlon; that the galn on the sale of woodlands was

heLd to constltute a capltal galn by the partnershlp subject to

unlncorporated buslness tax slnce the woodl'ands were part of

the land or reaL property sol.d by.the taxpayer-partnershlp; that

credli waS allowed for the untncorporated buslness'tax computed

and pald wlth the amended unlncorporated buslness tax return ln.

the amount of $t05.66 ror the year I956i thai addltlonal unlncor-

porated buelnegg tax was Lmposed.ln the amount of $t,637't9;
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that the taxpayers pald sald assessment and on June 23, 1965

filed a cLalm for refund the:reof,

|  / \(o/ That the real. ProPertf sold bY

fn 1955 constltuted property used ln the trade

the taxpayer-PartnershlP.

(il That the real property acqulred

was not held by them for lnvestment purposes'

the taxpayers

or buslness of

by the tg:cPayere

of the

herebY

(B) That the cLalm for refund of unlncorporated busl-

ness Eaxes.ln the amount of $t05.66 f:.teA o'n June 23, 1965 vas

not ftrled wlthln bwo years from the date of flllng of sald

amended return, namel'y, Febrtrary lO, 1901'

Based upon the foregolng f,lndlngs and all

evldence presented hereln, the State'Tax Commlsslon

, DECTDES ,. .

(A) That the cLalm f.or refund of unlncorporated ,, :,

buslness taxes pald ln the amount of $f05.66 fot the year 1256 . ;

- was not tLmely flled wlthln two years of the date of the flL1ng

of such amended return ln accordance wlth Secllon 3?4 of the :

Tax Law. .

(B)That thet rns ta ] ' ] 'mentga lnrea l lzedbythetax- . ]
r  , L

payers on. ihe sale of the real properby was not exempt from

unlncorporated buslness tax slnce the .taxpayer-partnershlp

. was not engaged ln the holdlng, leasing or lllanaglng of reaL

.proper t ,ydur1r rg theyears1nvo1vedherre1n.

(c) That the gain.on the sale of the woodl'ands was

subJect toun1ncorporatedbus1nesstaxs1nce1twaspar to f

the l"anq o" real properiy sold by the taxpayer-partnershlp. I 
., ..

i (D) .That ,accond1ng1V, theassessmentofadd1t1ona1

. unlncorporated buslness taxes agalnst the tarppayers for the '

year 1956 (Assessment No. FA 3LO4) ls correct; that the sane does

: not lnclude any tax or other charge vlhlch could not haVe been

LawfulLy demanded; that the taxpayersI cLalms fon refund ffl'bd

' wlth respecb thereto and treated as an app3.1cat1on for revLslon
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or refund ls ln all respects denled.

Dated: AlbanV, New York, theZZndday of AprlJ. , :968.

STATE TAX CO}{IViISSION


