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TO: Coumissionavs Murphy, Maeduff and Conlom

FROM: Alfred Rubinstein, Hearing Offlicey

SUBJECT; Patition of LOWARD ¥, MILLER for

Redetarnination of a Deficiency or
for Refund of Unincorpovated Busie.
aesn Taxse Under Article 23 of the
Tan Lav for the Year 1980

A heaving on the above~entitled matter was Mll':zro
»e at the offies of the State Tax Commission, 83 Centre Stvest,
Mew York, New York, on NHovember 2, 1368, The appearences aand
axhidits produced were as notad in the transeript, :

The isasue invelved whather the tampayer's incoms, | ,
reported as salarvies, ves incoms from a business, trads or cesupas
tion eonducted by him, , ‘ :

Taxpayer filed a return for 1960 reporting incoms fyem
selarien of $48,171,33, By stetemsnt of audit ehanges (File Ne,

84320156) dated April 13, 1968 the Incoms Tax Duresu deateruined that
all of taxpayer's inecoms was derived from a buainess bad by
hin, and imposed unincorperated business tamea and in t i the -

amount of $1,800,51, Texpayay filed a petition for redetesminstion
or refund en July 9, 188%, Taxpaysr contended that he ne leager
naintained an offioe in 1980 and consequantly, was net conduetiag

a businass,

o Tanpayer was a tvaveling sales representative for two
corrugatad carton manufsgturers, Gaylord and Nearner, Both
prineipals paid hin conmissions for sales made by hin, withouwt
any drawing account. Taxpayer alleged that Hoarmer Jm.u’ tanes
and reimdbureed him for travel and satertaiamant expenses, dut that
Gaylord msithar withheld nor reimbursed his for any enpenses,
Mis vetura for 1560, howaver, showed no withholding of tawss, and
his use of the standard deduction persitted his te onit itvesl,
deductions, Tanpayer was vequested to furaish a copy of his
Fedaral return, te sudbstantiate his alais that his tvavel and
entertainnent expenses ware reimbursed, and to show vhather M had
?p::hd his incoms as salaries for Federal purposes, but he mefused

o 80, ’

"~ Taupaysr's dase of opevations was an offies at §0 Rast
S2ad Strest, New York, New Yerk., Prior to 1960 he paid the rent,
telephons bhh. sle ,qu salaries and all other smpenses (see
Application of Edward Miller under Article 18<A for 198%) but ia
31560 811 of these expanses wave alleged to have bean paid
Hosrner, and adjusted by reduetion of commissions pald te the




"7 inewr business. sxpenses, ine
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 taxpayer, um..m;m.ummmmu u:x*
”::Ww ttaudummmcfﬂu t0 vepresent A
s prineipa nmxy same manner as he had pres

.
5

 "~&! mm at a1l tinps niaulud its e offics at
: ,m or o u - ) ___?,:‘v
‘the one -d:tduu by the “,;m | . m

: Ne supervision wvas ewereised over tampayer's

aor did either of his prineipsls vequire him to sseemt

- shme, His prineipals ave conpetiters and in soms sases
»mm f«bmtmm.m customsvs, .

" | Seetion 703(f) of vhe Tam Law provides M a ulﬁw ,
mmfuﬂn shall not be deemed engaged fn am rROvRNNE
business selely because he sslls for more than ene prin

unless he maintaine an ofﬂu. employs assistants or ¢ '
,nmhﬂa cavries o a ntm..

- Taxpayer has no‘t m.d te uhuh hiu oﬂ'in -

“! salaries, nrdly By ese
~ .Muo!mlumothhm th
paymant, All other factow, mmh lack of va e

- aupuhses by one principal, zuzm te substantiate all
e uymmm;ucua»smuu f 1e
' uu returni and lack of any supervision, direstion or ¢
~ ‘ovey his activities by either prineipal i.adinu tha o
_an indepandent business by the taxpayer. Sea B
: . 21 App. Div, 24 887, 288 N.Y.S,

: mmuny. 1 am of the opinion that the mﬁu o"
hMm should be sustained, 7The decision of the Tax Conndini
: ‘Mu be -mmmny in the form herewith subaiteed,

for
"_

/s/ ALFRED RUBINSTEIN
ARipg

 Augest 18, 1089
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FOR REFURD OF UNINCORPORATLD BUSINESS
- TAXES UMDER ARTICLE 23 OF THE TAX LAW '
TOR THE YEAR 1980

at 80 Centre Street, Mew York, New York befere Alfred mm«h,

refund on July 9, 196%,

STATE OF MEW YORK
STATE TAX COMMISSION

IN THR NATTER OF THI PETITION = 3
‘ or ' | ]
EDMARD M, MILLER s

FOR REDETERMINATION OF A DEFICIENCY OR :

. ! b
Edward M, num» hnving filed a petition for mmm
tion of & defialency or for refund of unineerperated mhm “f
taxes under Article 13 of the Tax Lav for the year 1960 (!’th
Ho. %320158), and a hearing having been held on Novembar !. mn

Hearing Officer, of the hupnnmt of Taxation ané !‘imt c‘ﬁ ‘
which hearing the ungmyur. Edvard M, Miller appesred, and m
pattsr having bsen duly oumimd and eonsiderved, | *
The State Tax emhllou ‘heredy findss | |

(1) That the taxpayer filed a personal W m
return for 1360 reporting incows of $33,171.3) frem his seewpstion . |
of "saleswan®; that by noties of deficlency {ssued April 13, mc LT
in the amount of $1,848,51 £t was detersined that the ﬁmw P

failed to computs or to pay unincorporated business taxes for
18603 that the taxpayer filed & petition for mumMum_ qr
(2) That during 1980 Edward M, Hiller was & MX“
reprasentative for two manufacturers of corrugsted sartons) mt o
he travelsd mtmiwiy meking sales to customere; that he W—
sxpenses for travel and entsrtsinment which were net reimbuywedy
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that his activities were subjeet te no direetion, supervision or
eentrol by either of his prineipals, who were compatitors; that
both prineipals resunerated taxpayer by comsissions paid to him
wiihout any dedustion for withholding of tanes,.

{3) That during 1960 and pr&nr.thlvlto the tl:’irii
mnlntaincdg at his own cost and expense, an office at 50 East

¥2nd Strest, lev York, Mew York) that prior to 1960 the texpayer
'paid the rent, salaries, telephone and other office expenses
dirqctlys that during 19360 such expensss were disbursed by ﬁoaruiﬁg
ens of taxpayar's principals, whe was repaid by the tampaysr owt
of compissions payable to him by Hoerner; that the taupayoﬁ atne
éﬁetud business on dehalf of both of his principals at augp{off&ct
during 1960 at his sole axpense, o

Basned upon thnvfartgoing findings and all of tﬁ,fivilolil
presentad harsin, the ZState Tax Comnission heredy, J

DECIDES:

(A) That during 1980 the taxpayer vas & sales repressata-
tive for twe principalss that ha maintained an office for the
pursult of nis oscupation at‘whiah he inourred inp;anca fcr.riut.
salaries, telephone and other nxpthauu; that taxpayer during ﬂilﬂ
incurred expenses for travel and entertainment in purnnit_ef his
»ucépatiun; that neither of taxpayer's principals reisbursed hin
for any sxpenses; that taxpayer's inceome during 1360, ln‘thn sum
of $88,171,33 wvas derived froe a business regularly carried en by
him,

(3) That, accordingly, the notice of deficiency imposing
unincorporated business taxes upon the taxpayer for 1960 is cevrvect;
that the amount set forth therein is due and oving teguthcf with

additional interest, if any, and othar statutory charges; that
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said notice of defiaiency doss not include any tax or athcé
charge vhich could not have been lavfully demanded, and that
tanpayer's petition for redetermination or refund with vespect
therete be and the sams is heredby denisd,

DATED: A;ﬁmy, Hew York on this 22ndday of September s 1987,

STATE TAX COMMISSION

/s/

JOSEPH H. MURPHY

/s/ ; o JAMES R. yACDUFE

/s/ WALTER MACLYN CONLON




