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- &d& Kj‘%-— 9’,{‘&0 G,’$¢
| |
| To: Commissioners Murphy, Nesduff mad Comlem
FROM: Solemon Sies, Hearing Offiser

SUBJECT:  Joimt Venture of Mas Lesn~Greve Co., Ins.
and George M, Brewster & 3om, Ins,

sation for revision or refund of Z
ated business taxes umder
Artiocle 1l6-A of the Tax Law for the
fiscal year snding Desember 31, 1959,

A hearing with reforence to the abeve mm was bheld
befere me at 8C Cemtre Street, New York, N, Y., on Jemnary 20, 1966.
The arances snd evidence prodused were as shown in the stemes
gr ¢ minutes and exhibits sMﬂu herewith.

~ ¥he primary issue involved herein is whether the jeint

venture somsisting of two foreign ermt&m engaged in ¥he
| comstruction of a tummel in mlnm ty State ot Row Yark Leo
| the New York City Board orwms fron winessperated
| business taxes om the grownd h s cmﬂ. an LW
| . astiom, A aoronw; tasue is vluther the definition of Sy
corperated business” eontained im Sestion )86 of the Tax Lew imsluies g
a joint venture somsisting of two emut&m.. |

George X, Browster & 8on, Ine, is a foreign corperatisa

rganizsed under the laws of the M:tc of New Jersey, maint dlhc e

eipal { lass of business at Bogota, New Jersey, Mac Lemefiveve
a , +s Ins, is a foreign corporation organised under the laws of ': ‘f
Delaware. Both gorporatioms are sutherized te 4o business fn Wais
State. Om September 2, 1956 the two sorporatiems entered iate &
y 1dding agreemsat relative Yo the construstien of ot of

he West Delaware Weter Tumnel of the Delaware Water in She

Town of Colchester, Delaware Oounty, New York for the . Yok GiVy
Board of Water Supply. As a result of the submissien or a bid, the
sontract was awarded by the 0ity of New York Board of Vater Swply
%0 the joint venture of Nas Leanwirove Go., Inec, mmé Gom K.
Brewster & Mn, Ine.

ta Octodber 16. 1956 the two scorperatioms eatered inte a
joint venture agresment for the construstion of the tunnel., The
profits and losses were to be divided sixty pervsent o Mas Lemm-Greve
Go,, Ine. md forsy pereent to George M, Brewster & Sem, Ine. The
venture reported its taxadle imeome on a finished eonirast dasis,
Under the terms of the contrast the sonstruetion was So be campleded
within five years, However, the job was ecupleted am or abous
Aungasts 28, 1959. The joint ‘venture maintained a field effice at the
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REt Joint Venture of Mas Lemn«Grove Co.p Ins,
and George N, Brewster & 3om, Ine,

site of the constyrwstion in m.a State uwmou md m
the operstions of the semstruction of ho

The joint venturs £iled a partnership retuin fer the fisead
poried m:,xmmﬁmmn.;uvmm
net file any od business tax form clsiming thet 10 was
v ‘ﬁmmmmemu MM;

- he & 7s ogntend that shis jolut % venture €14 wed )
esmstitute & ?mmmmnuhm;m-

sould mot enter into sny Mw ¢ (Prie

vs Stask :02:.:.:.“ 3&:& h.x‘;u e

na—i'ﬁ“ . -ngu iness ssserdanse

mvuam of Avtiele 7 orperated Business Tax mnm; M
joint venturers are bde! tuad twiee, onee for franghise Sames sad

sgain for uninsorporated busi tax purposes en the ssme inswme,

Subdivisiem 11, Sestien 350 of the m m mm- s w
ship"® e Mm foate oint venture ofhaw
usinsorporst «:I’:‘; ' gw

finmeial aum or vmtm is “n:u:’ o or bwm uguam ol
mntumhmtmmmmuw paviners®, Section 304,

Artiels 1éw=A of the Tax Law, provides MM thas for the
of this mzu.. the mmhm mﬁ'ﬂnﬁ ‘m m“

(MW) uaﬁnt

¢ J

mmm.mmnmwmr.wx

::mmvwn wvutu:onﬁoud&umm
ecorporations, or
Rvions a3l/is purtacrsbip and individusis, ste
, m mzﬁ%or sash an organisation ecust m" |
«m tmunw&mmuww
within Rew York tn.u sush atux
erdless of the identity

m v Buniness Tax,
of various mnamth
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%01  CGommissicners Murphy, Mastuff and Gemlem

. EB:  Joint Venture of Na¢ LemmwGrove Uo., Ine.
md George N, Brewater & Sem, Ins,

Article 7, Dusiness Tax Regulations, Q.46 nutn, in mut.
mvumn-wmummaummm ated business when 18

is sondusting or oagsﬂd in & business of the kind sad charaster s

in sush maner th £t wers eugaged in md sondustied by m
individual, am vidual vould be said $0 de sminstiag or umll
in an mtnamautod business,

m sase of l‘f' A I ODESY GO¥ 10) '&!6‘! “ MQ
was brought in Supreme Court ow % u . S0 tumu»
a trust o eertain nut{ﬁ‘v nd gvoumd :
M&t had viclated an god puﬁncuhi ‘or joint venture B8
m eme Court, Special Term, Vassevegel, d al Referes | Shat

dence 4&id not nuhn:h c Joins m!mr hi ch- "m
tmmatlmﬂmtmuymaw om in this S8at “t

mnlm frem entering into a partnershiy Wﬁ-

Permit¥ing a corporation to premote other business
prises md %o m a ama: wntm 15 sonsistent wi m M
sase law Red Rob, jores, Ing. v, 274 App. Piv,

It has been held that tho a sorporation hes mne Lfmplied
power to form & partnership with an .vidual, nevertheless if the
partnership contrast was fully executed, the mnvum Mt m
uw ‘uzﬂ invalidisy of -uﬁgscgntrut. Zatv Iretund

Section mm(m of the Business Qorporation Law. M
ot 1961, Ghapter 855) provides that a sorporation shall have
50 Yo a premoter, partner, msmber, associate or managepy of ¢ ’
business mtu-grnu or ventures, m- to the extent mtm u -y
othey :uiui fon %o be an incorperator of other sorpevatiens of

say type or kind

Z am of the opinion that the talnt venture of Mas W
Grove 60. Ine: snd George X, Brewster & Son, Inc, somstituted &
;gtnn s Tor tax purpeses, as defimed in ‘subdivision 11 )
Article 16 of the !uh:l that the sstivittes of the Jelin$
ure condusted with eontinuity and regularity whally withinm
luto of New York for approximas four years osnstituted the m
on of sn uninsorporated business wisthin thﬁn State subjest 40 wmiin-
sorporated bdusiness tax in ascordance with the previsiens or Sestiam
386, ArsSele lb6«A of the Tax Law.
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STATS OF miM YUK
SPATS AL COMMIESI0n
R
In the Asihar of tne Appllca.ion of

JOLNT VusTURL OF MAC LiAtelli ¥ Doy LiCe
Bnd o fOU0% Me HBLWID B % W06, Ehie

POB o VL AN OB BoRdl OF Undoooseon i
#2318 85 TALS Jhidl AATICLS Lbea OF THI
Pas Law Poa fhad Fidcade 1 a8 BUGXRRIND
Jdha 3y B89 anL Lhoing BHORML 8 31, X990

R R R Y E I R Y

The tazpayers Ravio; Fllad an sppllaetlion Pop
Pivision or refumi of unincorpers.ed Susiness toxes unier Apviele lé=d
of the lux Luw fop e fisesl year beginolng June Ly 1999 and enilng
Jegomber Jly AU99 and & hraPlog Maving Dwer nold s 0BUR-OLAGE MNErew
with at the offlos of the tate [ex commiselos st 40 Centre Htpeet,
Kvw Lorky NeYey 60 e J0Bh dsy of Janwary, Li66, b-fore Jolones Mes,
Hearing Jffieer of he Depurtaent of Isastisn and PAoanos, st whieh
Roaping «ALbepd We Blauveid, viseeppssident of Jvarge R, Brewatey &
Boriy inte apiwured stid tooulfied, and LA® benpuy e Beving beem
Feprescuted by Slaney Hoyers, Emy., ald she mustuer haviag been dwly
examin 4 ond eonsidercd, '

s tate Tux Lenmkelon Rereby FLnies

(1) That st all of the sines hersinelcer asntSened,
Jeorgr K. Hrewstior & on, Ing. wes and #till ie a forelgn eorperction
OrgaLised unier she lawe of the tate of lew Jerssy aalntatining ite
priroloal pluse of business at Hogote, New J peeyp t-al &t wll of
the tim s hersinafise mention:d, "o Loanedrovs, Ind. wen and svill
18 & forelgn sorporation srgenized under the laws of the tace of
Oslaware, aplntaining an offloe wb 400 Sedleon svenun, Sow York CR0YS
that both of Ghe aferessncionsd GOrporstlons wepe sof still ape duly
Suthoricod to Jo business An Lhls Stale ulat o sepiender 34, 1936,
SEe Gwd GOr,OPsLiens entered MBSO a ;Peebidding sgreesecs fop She

P,



sanstruciLion of 8 portion of Lhe vwest - eluears «alop Tunoel of ihe
Jnlueare cALLP Gysies, A Lhe Lown of (olehexmiep, Jrlasape Counip,
biie of hew Xorky fop e CALy of Hew York Jowm) of =utar Sapply,

 that o8 @ resull of ihe submisalon of » bid, & Gouipsch for the

coustPaotion of cus el reserilosnrd Sunmesl (Contpagl 7453) wie awerded
by thi LAy of Few York teerd of -obop upply e the Julat Veotees
of Ml iunwdrov: Ulee LfiBe and Jedrgt Me Meuwd . sP & SRy InGey
that on Uoiobup L6y 1964, LBF Ged COFUOPSLIORS AfSrencn;loned enbered
1980 & JoAnt wentupe sgPremsat Pop the eonstraation £ .he Jess
signmre cater Tuncel fop the UAty of lew York Sosrd of seiel Supplrs
that e Hrofite end Josses were 1o Le divided WE o feo lesneOreve
COey inGe mid 80X Lo leopge My BPSwsier & Oney Lidef Cthab m‘ PV
ventare asgreensnd provided thet wpon eozpl tion of tive M&MM
JOD, WhALEVUR BnoRinery OF SgubjMcrt BIghl be on the preslese wes Ve
be 80ld and dlvided Dotwesn ihe Jolrt vorturepr on & slxtyeforsy
prrosnt usle 0 Meo keanwdrowe (0., Ini. wnd George #, Errwetop &
Gon, 3re., Peapestively. | | | |

(R) That pursasn. o Lnx gonipuobt of She Joduld venbuPe
whbh the  sw fork CALp Doap: of «&. r wigly, he Jolat ventare was
re wired o srest & Field offlos for the eaglooers of ke iew Tore
Chby Goars of weieP Smpply, wed e Tleld offies fopr the Jolrt venlure,
st .ne site of ihe cunstPritlion) Lhet che JOARG voentars wes Pegnired
Lo Jurchase asd williive specliel nuohlin:sry foe the stcstrusilen of
Do Sumnell LBal DuPeaRnt SO LN Lerms of the COulPKQty Uv GONSNPUSe
tlon was t0 De cumpleied «iinlm Tlve poarsy thab, howev P, the job
was eomsl-ted on or about augest 289, 1959 thst ke Jolal veatare
Bired employees froe Lhe adjasent ares of toe eibe of s CORMUF-CY s
te perfors L) e neQusuar; woPkj thet G CONSLEuOLIONn work of e Jodame
voeobtare «af coniuoiad with contlinulty and regularity waslly witein “
the tate of *:w York for s peried of apuroaisately Fouv yesrs. __

(3) That the Jjodnd vensars olegied 80 repert A% tmﬁ‘.
for inoone tak DUrposrS, Oh & fmxma oouLPast huake and yeperied
fts satire Lugose Cros the wm;;uama venture for Lhe Fliasal pesy

wie




Peglandag June Ly 19%) wnd &mm& e P Gy AYyS¥ SBat DOt
Ria@ LrmomdPove sy Jide Ghia wiOrge Be iresetel & Ouy [1@s duriag
e yeal LUSY acd grior JAorets csryled on Lusitdea booh u&mm' acd
wiihod$ Lhe Gale of & ow iopNp that or Lha supRnspaniy rm of :he |
Jokat vonturn fop LBe Flagul yeur bogult Juim Ly 1595, and emadng :
«~oDeg our 3, 1;;;?5*39. nel Lneome cas peoortad kn ne sul of 5id,033,558.09
aad net Laplind el K8 e Bul of (313,795,878 LhaS e Johnt veutuPe
a3 = niu Gy ANLagoy oprilod fuainaes bus POLUFD apon e ground
that the Jolni ¥ori.rofg whrs only sablret 1o jow YOrR state freccobise
Lagesy Lued on Appril 47, 10, Lhe Jepartesnt of o xsilien . Pinaine
BEA® Wb ase088 0l of Wnli0OP Oruied business LGX- 8 sgriagt the joins
vimburs fopr tas yoor L35% {(Avseass n: Hoe B GUM2i) and pro rated
ihe sbatutory sremotded sod nllowwd Lthe jJetal wenture siditional
SX0BTOR8 pursuent Lo Trallen MWl of tre .ax law in the sum of
e Vi gDi5e B9 wrid Amesas-4 00 Jobul venlure unlc0or,Ora.sd DulLnsed
tokes Ao bt pel of [GD,U7h. P, |

a0l Qpen wae foPegelryg Flailngs ~nd all ef the
SVAILLO8 prvad LBl SRor i A

The dtuete o Loselsclon Horady

M T R T

(A} inat An souoprdanas <10 B prov.sions of
puddivision Lk, seativn 3% of il Tux Lawe v sord ”q’-ﬂi"@ﬂ’i’ﬂmﬁ"
ie 'f%»%f’&zwﬁ an ae WO Rraluae s Spndloecin, group, pnols Jolnt voonsure
oF BUACE JARNCOPIORvLed argueliciion ShPsusn ar by sesns of «hioh
7y ousin-ss, fimancled op raLion or von ure As esrricd on or bekng
houbine g Ghet under ine ;mm ﬂmm of soeuvien 386 of we Tan m‘ |
the Sefintilon of t o word “partoopetip” Analudes e wrmmd o!’ |
sald wori contmined h& subdlviston 1ll, seczien 35 of b Jex Lewp .
LRl b miuivid) of whe Jokut venldare Juric he Sax peried i
;w%&m ey | onduLrd with pregelority and convinulty «holly within

the tale of “ow Ynrk and ooneiliu wd Uiy oeprging on of ar
URLECOrpOPated Dusin ol wiililn Ehis Jtaie #4LJ70t 0 GRlnoOFporated




Pusl «e8 Tax An sgu -pannce wlth the prov:sionm of  «ssisae W6 and
bely irtiale Jowhs of 2ne Tax Low and rEiile 7 of ihe UnlnoePpores
Lol Gusknras Tax BrgulaBions, -

{B) hat, Konapilaglys 0o m:mnms?ﬁ tmmm
FAB 0UTBL2) fop ite ‘nml. your boglandng Juoe. by 25930 and snding
&s«aﬂl 7y 300 i GOFPeig vanl uald auwisw@m doss nod Scelude sy
.8 oF othrr onurge whleh oculd ot navs Lees Lenfully denansed and
Lhat che sy dlosbion For revislon & pefund Tik2d wish PespEdt ChErsto

be sid Yne eame Le nerouy denlode

SifLun Ablmngy, Now Yorx, on .he 231d iay of March o 1969,
Fov. bua WoaERE BEGY
/s/ JOSEPH H. MURPHY
Praide

JAMES R. MACDUFF

/s/
-JM! Nt an e
/s/ WALTER MACLYN CONLON
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