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‘ BUREAU OF LAW
) MEMORANDUM ~ /Czese WM 0»

TO: ) The State Tax Commiseion
FROM: Alfred ﬁuMMﬁin. K‘Mu Officer

SUBJECT: Petition of Robert T, Kaden
For Redetermination of a Deficiensy
or for Refund of Unincorporated
Business Taxes under Article 23 of
%gzr“ Law for the Years 1961 and

on the above entitled petition uu held Nm
ne &t th. ¢e of the State Tax ominim. m,
New York, M York on November 3, 1 The appesrancss and
exhibits were as noted on the trm

The issuves involved (1) whether the tuurr's
from his activities as a sales nm»mﬂ. mmm.
. was derived from a business genducted ‘:htnl
alloeation of business income for ow -cuu uﬁv& o9,

'h!w filed personal income Sax returns for 196 and
1962 an uh he reported business ineome from his omb&mx |
::d m n m%glm: Federal returns on ;mm g,

on sslf-smployment taxas for beth years, :
Por 1961 m -a net business mm of m,m.u P o
dedusting 4l expenses from sotal nmsu b0, -
For 1962 he N net business incoms of 81 J}a S
deducting $11,157.24 expenses frem total re '::o. |
Eymzuautdcnu sney and stateme: aota Mcn -
!ltmbor 22, 1965 (nh No., 2-5840739) the Income Tax Buresu

rgeu bgs ness taxes and penalties in the amsunts

of u”.ls for 961 md ”Ss-” for .‘-.962 m failure so file
returns and to pa axes in years} imposed «um
peraonal mm tu u +82 fon lgl. and
ment of personsl ineome tax of for 14 The n“iw
sonal fineome tax imposed for 1 and she empnm

2 were based on unre Federal changes, the pre:
which were congeded by the mpqw at the Mu. mtu-

ing dssues involved mm u that (1) "a sales
repressntative vho m» not m::mg an of ml anybedy
is exempt from unincorporated business tax . und {2) she Sax~
yer's ineome 1s all derived from sales without 3&“ and
is entitled to an out-of-state nuauum of 1 hie
business ingome,

yor was & ssles representative for one neipal
Dubstte Dage. ok P n

Ine. of Hew York City, His customers were in the




e

middle western states and he made four trips of three wecke each
in every year, visiting the trade, Orders were obtained on Shess
trips, as uuxi as at Hew York, and taxpayer's ineoms eonsisted
. of ecommissions on these sales, Taxpayer maintained no offiee oute
side the State, and used the offiece of Dubette in New fork as his
base of operations. He had no written contraet witsh Dubette;
he was not forbidden to carry other iines (but he testified
that the time ro?uirtd to represent Dubette did not allow fer
additional lines}; no taxes or soeisl securisy were deducted firem
his commissions; he had no drawing aceount; his substantial
disbursements for travel and other business expenses were nod
reinbursed his pringipal} charges for telephone calls made
from the office of Dubette wers deducted from his commissichaj
no supervision, diredtion or sontrol was exercised over his
sctivities, cxcept that he was required {(subject to exseptions)
::iggg:; prices set ot different levels for reteilers and dise
Be ‘

The primary question is whether a sales represeantative who
elaims that he does not maintain an office, who smploys uo one
and who represents a single prineipal may be deemed exemps frem
unineorporated business taxes although no claim Lis made that be
is an enployee (transeript, page 1l).

Section 703(f) of the Tax Law provides that & ssles repie~
sentative who maintaine an office or who employs assistants .
shall not be deemed engaged in an unincorporated business
because he frepresents more than one principal, The section G0
not exempt findependent contractors who do not maintain an offiee,
or employ assistants, or who represent a single principal, Tane
payer does not oclaim that he was an ougl«zgo and in secoord wiGh

2L SUnGoerg v Eragaiding . 7 & D, 15, 12 the tﬂm "
estadlish his status as an independent gontractor, he is, in She
first instance, deemed tc¢ be condueting an uniaaorpornﬁo& business,
auh{oan to any allocation or further exemption provided Ly law,
¥hile the sole fact that a person is & multieline salesman is,
in itself, an insufficient basis to deem him e in an Re
cargorat&& business (Britton v. State Ia B '
24 987, arf'd. 19 K. g 013), 1% MBlly '
faot e} conducting business does not depend for existence en
plurslity of goods, wares, services, customsrs or prinsipals,
An independent contragtor who deals in a single yroduct or
scrviee for ons customer, or for one prinecipal is as much engaged
in his own Lusinesa as a multi-line independent eontractor,.

The tau@czt s contention that he maintained no orfici in
not supported by the record, He used the office of his priseipal,
Dubette, in New York City, as his base of operations, where he




PUrsus ,

regular piage of business outside New Tork, -of D8
pusineas ineome mey de sllocated outside New York, The fae$ ' - '
that his customers wers all cutside she state is tnsufficiens

to entitle him to an aliccation, '

while it is not necessary to pass on the speeific questien -
‘4{a this matter, it should be noted that aaintaining an offies s
New fork 1 neither a stetutor requirement NGl & NeCSABRNE S
element of doing business within the State, umder Arviole 23 e L
 the Tax Lawe It 4s difficuls, however, to envistion the OOAGNES
" of @ Lusiness without an addreas for she reveim of »
some plage whers oontacty ean be made for parpayesy.
would, eonsequently, a&ppear that some plage of doing U TS
must exist, In many cases she residence of She SAXpRyey "y
as in this imstanee, She prineipalts place of business - "
, gdn ed for the purpose and eonatitutes an offiee oF:
usiness, - |

Aecor dﬁnﬁ. for the ressons stated auove, I an'of tHO
opinion that unineo rated business taxes were properly isp .
on ':h: ::mm and that the Notiges of Deficiency should be
sustained, ‘ e

The decision of the Tax Cosmission should be in the M o

/s/

ALFRED RUBINSTEIN - e

September 19, 1967
~ ARtmn wa
4-s-e8
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STATE TAL COMMIZSION
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ROBERT To KADEN :

1t

POR REDBTEUMINATION OF A DEFICIERCY '
CR POR RLFURD oF UNIBCCADORATED #U3le 1
NEST TAXES UNDER AETICLL 23 OF TR ?
TAX LAY FOR THE YEARD 196) AND 1962 :

#

hobert T+ Kaden having filed a setivion for redetercinns-
tien of & deficlengy or for refund of uminecrjorsted business
taxes under Artiels 23 of she Tax Law for the years 1961 and
1962, and a hearing having been held before Alfred kutinsteis,
Hearing '€ficer of the Depertneat of Tamstion and Finance, ab
80 Contre Strect, New Xork, Hew lork, on Nevember 3, 1966, at
which hearing the taxpayer's resresenvative, Harry iduan, appesred,
ond the matter having Leen duly smanined and considered,

The Stete Tax Commission hereby finds:

(1) That the taxpaysr filed personsi income tax returne
for 1961 and 1962 reporting net tusiness ineoms of 316,9L4.46
for 1961 and 219,739.060 for 1502} that by noviges of deficlensy
dated fovember 22, 1905 (File Ke, 2-5840739) she Income Tex
Bursau regomputed taxpayerts inevme for 1901 by an ingrease of
2642422 and by » reduction for 1962 of 2is0.74, besed on Federsl
audit changes for sueh yrars, and izposed unincor;oreted Lusiness
taxes and penslties for failure to file unincorpoFeted Lusiness
tax returns for sueh years, in the asocunts of 3436.,15 for 1961
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and 2535.35 for 1962; shat the taxpsyer failed to file uninesr
poreted businces tax returne or pay uningorporated business tawss
for 19561 and 156%; that the texpayer filed a petition for ree
deteruinatiocn on Felruary 16, 1906,

{2) That the taxpayer was an independent sales
reprasentative for onc prinel al, Dubette Bage, Ine., of New York
City; thet his agreement with his priseisal wes not i wrising,
and provided for comuiesions payable om sales mede S0 the Cae
payerts customers in the middle est) that during eseh ye:r the
taxpayer mede four selling tripe to 14z Serrvisery, sach of thre:
weaks duration; Shet the belance of easch yesar was spent im
Hew York where resentations and onles wers msde o his W
by the taxpayer) that the taxpayer's setivisies were wnmm.
ani subjeet S0 no supervisicn, direetion or gomtrol oy Me »
principal) that the taxpayer was fres, if he 50 choss, %0 Pejvessnd
othar prineipels and carry additions) lines) that taxpeyer had ne
draving account; shat no soslel security eontributions nor taxes
were dedugted or withheld from his commiesions.

(3} Thas vhe saxpeysr maintained ne office or place of
businces out of the Jtate; thet he used she office of his prineipel,
Dubette Lags, Ince, in New York City for presentasions, sales,
ree:ipt of mall and te meke and receive telephons mnn shat
kis prineipal mede no eharge for such uee of ivs offfce by she
taxneyer, except that he was required to pay for all telephone
crlls; that the taxpayer's tusiness c:rds Dore the sddress of
hle prineipal, Dutette dege, Ine., in Yew Tork as uis place of
buasiness; that the saxpayer f:eurred busisess expenses of
321,434441 n 1961 and #11,157.24 in 1962} shet sueh EXPINSSS
were deducted from taxzpeyer's sross mmwiu inecme on his Federal
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seturns on Sebeduls "C%, and on which ke paid Federel selfe
mmmmMngﬂmwm
reimburesd by saxpeyerts prinvipal. |

(s mmm:;ummwmmwn
&mtw&!ﬁluallmmmwmmw;“lb"-
taxpaysr conoodss Shas the Inecne Tax Iuresn properly reconguted
bis income for 1961 and 1962 4n sceerd with such Federal andie
shanges, |

Based upsn She feregoing findings asd all She evidense
presented heredn, the State Tax Commissisn hevedy |

DERIDRS ¢

(a) memxﬂmwmux
indspeadent esnArseior and eugaged as & sales representasive;
mmmmmmmummmmw
Teosipts of She condust of an uainserpersted bustness withia
She mesning of sestioa 703(a) of She Tax Law,
~ (B) Thas dwring 1961 end 1968 she taxpayer ecaducted his
Wsiness frem an offfee in New York City; shat duriag sush yeare
sanpeayer sainsadned oo office or regular plase of Wsimese smbetde
Hew York; shat for sush years taxpayer's ectire reseipts fyen Ms
siness were slleesbls o New York pursuant %o seetien 707{(s)
of the Tax Law, |

(C) That taxpaysr's tSotal dncoms for 1961 was 980,26).00;
Shat taxpayerte total imcoms 1962 was £39,007:05) Shet sexpayerts
~ taxable business ineome for 1961 was 08,720.57; shes Saxpayer's
taxahle business incone for 1963 wes 010,707:3%,
o) m.w,mmammm
addisional personal ineome Sax for 1961, redusing persensl '
inocme tax fer 1962, and imposing unincerpersted business
Saxes sad penalties on she Saxpaysr for 1962 and 1968 ave esrvees;



ahe

~ Shat the amounts ast fersh therein ave ns and swing teagethey

vith additsionsl Lioterest and other statutery charges) Shat Geid
antices of defietonsy do mot faclude suy San or ehher charges
petition for redetervinetion op refund with yespest Sherese o
and she sane bhereby s dented,

DATED: Albany, New York adis 3Othdsy of April ) o 1960,

STATE TA GOMGASION

/s/ JOSEPH H. MURPHY
/s/ A. BRUCE MANLEY
/s/ SAMUEL E. LEPLER

S RL L R




