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TO: State Tax Commission | E

FROM: Vincent P, Molineaun, Hearing Offiocer
SUBJECT: JOSEPH M, and MILDRED GUERRA

Patition for Redetermination of
Deficiency under Article 23 of
the Tax Law for the Years 1381,
1962 and 1963

A hearing on the asbove matter was held before me at
68 Court Strest, Buffalo, Hew York on August 3, 1988, The
appsarances and the avidence produced ware as shown in the
stenographic minutes and axhibits submitted hevewith,

The isswe involved is whether income reported as salaywy
fvom a corporation constitutes additional business incom to
taxpaysr's unincorporatsd business and is subject to umincorpo-
rated business tanx undey section 703 of the Tax Law, ‘ :

Taxpayer is 2 printer, Sinece 1930, he has bsen the
prineipal in Benton Announcements, Ine,, & corporation which
Gml&u engraved wedding invitations and announcemsnts and
other incidentals such as paper napkins, book matches, ete,,
used at wedding receptiens,

In 1340, as a partnership, whiech later changed to an
individusl vmrhtmhl.{. he bagan to provide lower priced
printed and novographed {nvitations and announcessnts as
Cordpni Bleu, The incidental line is the same. Benton and
Cordon Blew advertise separatuly and have ssparate catalegs,
neither mantioning the existence of the other, Both busie
nesses are ceonducted at the same location but have separate
addresses., Benton is 3008 and Cordon Bleu is A0 Bailey
Avanve, Buffalo,

Benton Annmcmhng Incs does all of the printing for
Cordon Bleu and handlies the administration, billing Corden
Bisu for 90 to 32 pernent of the charge to ths customer,

All of tha taxpayer’s time is speat at tha plant, He
supervises the cperations of both entsrprises and astually
works on the machines,

Taxpayesr's son testified te bsing Vice President of
Benton Announcements, Inc. and to handling the bookkeaping
and accounting for Corden Rleu.



This case is diui.ﬂ.hr to the usual uimﬁu in whieh
a taxpaysr in an unincorporated dusiness attempts to segregate
part of his income by forming a corporation and taking part of
his profits in the form of a salary from the corporation which
is the ultuti.m which section 'Iﬂl(b) sesks to contrel by the
words, “"unless such services aonstitute guvt of a business
unznxy cmi‘d on by sueh individual.* See W
Mo Bates, (1849) 278 A.D, '.' .f"‘ “1 »
. GO «8. 8853 People ox ¢ Btate Ta:
gRRLES1On . (lﬂﬁl) 287 AD, 92 ) ,
e lmw, s Presently defore the Bmiuim. ‘
- fum to the Commission is sudbmitted htmﬂh.

In the present: iumu,, the two businesséy are cimlr
iuttr-mxat-d but the corporation, Benton Anpnoumcenents
Inae, eould not be emnsidered part of the bupiness of codu
Blau, the propristorship since the two operitions handla
&atinauy diffarent -.L they advertise separately
and ssparate catalogs g to di!’oum classas of ennta.
and each operation has a unu« acoounting systams, ,

, It is my opinion therefore tlut the business of m
- covporeation, Benton Announcements, Inc,, is separate and o
distinet from that of the partnership, Cordon Bleu, and doss

not comstitute "part of a business regularly curriod on® by

the partnership and the salary received by taxpayer should aet

be ineluded in ineoms of Cordon Blau subjsct to unincorparsted DR

business tax,
Fer the reasons stated above, I reconmend that the

‘determination of the Tax Commission grenting the tawpayer's
peatition be um'uatiauy in the form uu!m:lmd heravwith,

/s/ - VINCENT P. MOLINEAUX

April 26, 1968
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IN THE WATYER OF THE PEYITION
or
JOSEPE M. AND MILDRED GUERRA
.4 sm S SIIEY

uwmvmmmmmun.
962 AND 1963
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The tanpaysss, Jeseph N, snd Mildved Ouevve, having filed
s nﬂ.un for vadaternination of & ésficionay ov for vefund af
taxes for Whe years nn, 1962 and 1983 (Fide §02030a8), M :
& hearing having hesn held at Whe office of the State Tam

| m of August, 1986 befere Vineent P, Molinesux, Nearing om-n
_of the Department of Texstien snd Vinanee, and the veooud Niviag
besa duly sxanined and censideved, . ’
The State Ten Mnl«s hevedy finds: L
(1) That the vaxpaysrs filed unincorporated business m e
returse for the yesvs 1961, 1302 and 1963 on vhies the m St
shovn to bs due was paids o
| (2) Thet taxpaysrs included h'uwir pereonal ineeme M |
the yoare 1981, 1062 and 1803 salavy revsived fyes Deanton , ‘ R
Announcenents, Ine, A statament of sudit changes mim ;'- , ' 5
by *he Tax Commission including such salary oe past of Whe cona
business inecwe of Cordes Bleu and sssessing addiviensd .m
reved business tax of $398,37 plus interest of :m.n. m ,“‘_1 '_ ; *g
vare paid. | | IR
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(3) That pativicasr, Josaph M. Guerra, is & m

hm.mmn:mmmuummm¢

Ins., 4 1930, Duping the years wncer veview, Suerva was holder
©f move taan $0V of the ahaves, the ressinder beiag held by Mis
four children. The texpayer vuns the businsss which ssnsists of
plate engraving of weadding invitations, vhich is ‘m mhﬁ-\ |
method considersd socfally scoeptadle, The covpovetics alse
prevides sagraved cards and mete paper, and ineidental pristed’
paper such as napkins, book matohes, auﬁtﬂd mans books, 66,
such as are commanly used st weddings. Petitiomer Guerre m
& full day to this wark and recelves a salary frem the corpeve
{8} That around MAE, Guerre went inte a less wh- |

~dine vhieh he called Corden Bleu, as an uhmm »unlnees .-

partaeychip between himsalf snd B, O. Edwards, vho had slse besn
4 stockhelder in Benton, Ousrrs aoquived Edvards's mt in .
2504  The principal differenes betwsen the twe opevatiens fo -

that Benton uses sngraving vhich costs the cwetomar twe te m .

ttm”mwmmmam»amnwmum,nm"

The Sncidentsl Stems offersd to the custemsrs sve the sané ia

both cases and the sams price,

(4) That the losation of both organisations Lis the same
but the addvass diffars, The priating of all the zmmw,
Cozdon Blew is carried out by Benten Announcemants, Ine: aaé
biiled te Corden Blew at #0 or 92V of the pries to the
SUB tORAY,

(8) That advertisiag ie earvied o ssparately by Seatps
and Cordon Blsu and separate eataloge, nesither mm
m:». arve sent to prospective customers sceerding %o lllm

e ahy B g A BT et e B % N
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 aupressad wishes,
| N nacmnmmmmaamm

PLAST and Benten dase he printing for Cordon Bisw) tavy
Wr.mumwmimmwuvm
ovganisnstion by the sams deokkeeper,

{(8) mxmumummuummm
-varitiss of amnouncsments vith the luuum alm h
prioe,

(") m:mmmmanmwnm s
Announcensats, ING, was not relatsd t» the business .fmqu
nusmmmmm«nnmpmmum;* '
WA 4 lavge part of Wae printing business of Benton Ammewn
Ine,

Muhmmnm, but mcmmotux zmumn f'
Wtyﬂu&nnwu auwvmum-mum
SARS SUBTENSYE .

mmmmmmmmmumm
presanted hevein, the Stats Tax Comaission Mnby

DECIDES s S

(A) That the income of the taxpayeve frem Deatem s
Anasuncesants, Ine, is net imeludidle as ineons from an wain oupe
rated business,

(8) That the taxpayers’ petition for Mm 00
the daficiencies for the years 1981, 1962 and 2083 ll m g
and the determination of deficlensy for the sai¢ years is g
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is full ant any ssount pald, therewndar shall de vefumdeds
Dated: Aldany, New Yerk this2Sthday of May o M008,
STATE TAX CONNISSION | |
R

A. BRUCE MANLEY ‘ AU
/s/ : EKXE) i - ‘ ..
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