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BUREAU OF LAW

MEMORANDUM

TO CommlEsloners Murphyl Maod.uff & Conlon

FROM: Solomon Slesr 
rHearlng 

Offloer

SUBJECT: LAZAB I. & IIELEN ESfBfN

Petlt lon for Red.ebernlnatlon of a
Deflolency of, Unlnconporated. Buslnee'e
Tax Uncler Artlcle 23 of the 8ax Law
for the IeanE L950, 1961 ana 1962.

A forrnal hearlng ln connectlon wlth the above natter-wqs
hei-d. before me at the Neil York Clty offlce on February 2L, L966.
The appearances and. evlilencd prod.uced. were as shown ln the steno-
graphlc mlnuteg and exhlblts submltted. hereslth.
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practlce of__a zed. professlon e from
s ln accorclence at lon  ?03(c ) '  Ar t l c le  23  o f

fhe taxpayer Lazar I. Estnln recelved. a Law Degree fron

Tax Law. Bbe cororrary lssues ares (1) whether the taxpayer ls
entltled. bo a partlal exemptlon as a ilteaohero on the ground that
a port lon of hls actlvlt les consl.sted. of tralnlng personnel of one
of the prlnclpals whon he represented-; (2) whether fees recelved
by the baxpayer from two corporatlons as a menber of a Credlt
Commlttee and. from another corporatlon as a member of the Board. of
Dlrectors are exenpt fron unlncorporated. buslness tax.

t  - - ' -

i  t fre Imperlal Uil lverslty of Moscow ln I91l+. He thereafter entered.
I t fre f leld. of banklng wttfr the Westmlnlster Bank of 'London. H9
1 emtErated. t6 the Unlted. States ln 1915. !{e was enployeil ln the
\ tntErndtlonal Dlvlslon of the lrvlng trust Conpany ln-New York Cl
ffor 41 years, retlr lng ln L95? as Vlce-Presld.ent and. Sentor Loan

I orf tcer. - Followlng '3tls rettrrement r. he. ree!u19$ 91, !PfPl:i:, :l

cl ty

infsi< Bvaluatlontf ln the Grad.uate Schools of CoLumbla Unlversltyt
,yate, Prlnceton, Vanil.erblLt a"nd. The Anerlcan Unlverslty of tJashlngtont
iD.O. Slnce March. 1951. he has been self-enployed' as a consuLta:rt ln, I95L, h€ has been self-eulPloyed as a consuLta:rt ln
itne ffetd.s of banklng and flnance speclallzlng ln rlsk evaluatlon ofi.
la fee basls nalatalnlng an offlce tn hls home.

fn March, Lg5g, the taxpayer Lazat T. Estrln entered' lnto
an agreement wlbh the Amerlcan Express Conpany, Inc.^whlch was
red.udecl to wnltlng by letter agreanent d.ated. lrlarch 18, 1959 (Tax
Connlsslon's uxnr6rt-I) whereti the company engageit the servlees of
the aforementloned. taxpayer as a consultant wtth respect to f,lnaaclal
ancl, other natters oommenclng March J.' L959 wlttt the rtght to elther
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party to termlnate the arrangement by givlng thirty days notice ln
wrlt lng, at a stlpuJ.ated fee of $11666.66 per rcnth to be bll led at
the end of each rcnth in whlch the servlces are rendered. The

'agreement expressly provided that taxpayer shaLl be an lndependent
contractor and not an employee of American Express. Pursuant to
sald agreenent the taxpayer was required to advlse the conpany on
speclflc loan appllcatlons as well as on loan poIlcy, procedures and
technlques, establish and conduct an effectlve progran for tralning
branch office banktng nanagenent and develop long range plans for
expandlng banklng actlvit ies.

The taxpayer Lazar f. Estrln jn addltlon to the fees
recej-ved from American.Express Conpany, nnc.,  a lso received fees
fron Amsterdan Overseas C6rp., a f:nair61a1 c6mpany wlth lnternatlonal
lntere-sts as a nember of the Credit Commlttee for servlce's ln a
consul tat lve capacl ty (Mtn.  of  Hrg. ,  p.  16);  f rom New York Hanseat lc
Corp.r  for  servlces as a member of  i ts  Board of  Dlrectors pr inar l ly
rendeilng consultatlve adviee lnvolvlng lnternational banking as
well as prorotion based upon his experience and lmovledge (l"l j .n. of
Hrg. p. L7); fron the Nev York branch of Bank Leunnl le-Israe1, and
a flnance company assoclatbd with said bank larown as fsrael Foreign'Trade Credl t  Corp.  A fee was negot lated for both lnst l tut lons
pursuant to an oraL agreement of $5rOOO per year whlch was divided
between them for servlces ln attending credtt meetlngs and belng
consul ted on credl t  r lsks (Mln.  of  Hrg.  pp. I7r  18).  The servlces
rendered by the ta:cpayer to Arnsterdam 0verseas Corp. and fsrael
Forelgn Trade Credit Corp. as a member of the Credlt Conmlttee of
satd corporat lons and Nev York Hanseat ic Corp.  &s'a member of  the
Board of Dlrectors were the same or slmilar to the servlces rendered

1 by hln to the other two prlnelpals as a consultant ln the flelds of
lbanking and flnance. T*e taxpayer ,sperrt three days a week attendlng
I to frf s-prlnclpals in thmTeip6etiv'e off lces and- the balance of hls
I uork week was spent 1n hls offlce at horp where he nalntains fi les
land a reference llbrary r,rhere he conducts hls research. The taxpayer
lhad no employees. He deducted buslness expenses ln the asrcul ts of
\#zr?5t., $4r7\\. and--S507I-f5T the years- 1950, L96r and 1962,
l respect lvely whlch lncluded rent,  depreclat lon,  stat lonery,  postage
land suppIles, telephone, entertalnment and travel expense. The
Itaxpayerts actlvlt les as a banking and ftnanclal consultant
partlcularly tn the fleld of lnternatlonal banklng and credlt required
fhe appralsal  of  e lements of  r lsk In l ts pol l t lcaL, econonlc,  social ,
Qul tural  and ethlcal  aspects.
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fhe laxpayer conced.es that he was not an employee but an
lnd.epenclent contraotor of all of the prlnclpals he represented.;
that salcl prlnclpals d.ld. nof d.ed.uct wlthhold.lng taxds nor pay
soclal seclrrl,ty or unemployment lnsurance taxes on fees pald. hlm.
More than 80fr of taxpayerr s gross lncone was d.er.lved from the
personal servlces actually rend.ered. by hln and that eapltal was not
a naterlal lncome pnod,uclng factor.

Taxpayer contend.s that hls actlvltles as a oonsultant ln
the fleld.s of banklng anil flnance constltute the practlce of a
professlon exenpt from the lmposlt lon of unlncorporated. buslness tax.
He further clalms, as an al-ternatlve, a part lal exemptloa as a teacher
slnce Z}f i  of hls actlvlt les on behalf of Amerlcan Express conslsted.
of beachlng and. tralnlng personnel of sald. conpany. He further
contend.s that the fees recelveil as a menber of Board. of Dlrecbors
fron .Hanseatlc anil aB a mernber of cred.lt oommlttee of two other
prlnclpals was for attend.ance at neetlngs and. therefore not lnclullble
for unlncorporatei l  buslness tax purposes.

In  the case of  Mat ter  o f  McCornlck v ; 'Bragal ln l ,  B A.D.  2d.
885'- the Court tn tts me itated ln
par t :

'rJt has been he1d. ln a number of cases lt  was never
the leglslablve lntent and. purpose of the exemptlon
elause to create professlonal exemptlons to consult-
ants who undertook to advlse nanagement as to l ts
buslnesa or lnd.ustr lal affalrs ( f Pennlcke '

v .  Meal lv  266 A

In the case of People ex reL. Dewey v. Brgtqle, 26) App. Dlv.
88?, l t  was held. that a 

-of 
6onsultant

on InvestqgnNs was not entlt led. to a professlonal status, but was
. .--"-Fr--subJdcf-to assessment of unlneorporated. buslness bax.

' In the case of Mofle_Lt vr__Eat_9q 267 App. Dlv. 38r afflrmecl
301N .Y .59? , ce r t 1o ra r1@.865 ,_1 twashe1d tha twhe re
a consultant la matters of corpolate flnance and-_reotganlzaLLon served.
as a d.lrector and. offlcer of edfeffiEoFF6ra:Erons by wnfcn he was
retalned as a consultant, the Tax Comnlsston pnoperly found. that
compensatlon from such enploynent ccnstltutecL recelpts from hls regular
bustness subJect to unlncorporated. buslness tax.

mot lon fo
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above, I reoonuerd. that the dLe-
thts'matter be subetantlal].Y tn

I am of the optnlon that the acttvttileE of the taxpayg-r
Lazar I. Estrtn aurfng the yeare tn lseue dtcl no!-constttutc the
practtci oi a rocogntiea prilfesston wlthln tt're*{n-fent aniL meanlng'of 

Sectfon fOJ(c) 6f the iax Law., that Euch actlvttleg oouetttute
the carrytbg on of an unlncorporiteil, buetnees wtthla thts State
Eo aa to'suf;ect the tncorne dlnlvetl therefrom to unlnoorponatecl
buetuese ta:r-tn accordlance wlth the provtetons of Seottov ?O3,
enticie e3 of the Tax Law; that the lnstttuttoa of a tratalag
Drogran fon management and. other personnel of Amertcan-E4press was
iliiEii-rioia,inl.al 

- 
[o- ana--la 

- 
iur th6rance of taxpvgf : s . f utrc tlons

a6 a consultant fon salcl ootrryprny ar1rl c[!i[ not eonstttute the-pro--^ -

fesslon of teaebfng; that tfrE f6es fon attendlng neetlngs of Cred.tt
Commtttee & Boand ;i Dtneotore of the oorporattoaE heretofor€ R€Rr

tloneiL wae prtmaoUy for servloee ae a oonsuLtant lntegrated wtth

hlE buslEesa lltcome ag euoh'

For the reasons statecl
oletons of the lPax Commtseton tn
the forn gubmtttedl ]rerewtth"

JAFJ 3 O 1$67

SSlrms 1{* C-Gr/
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