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' MEMORANDUM | rfa.a ol
To: Commissioners Murphy, Macduff & Cénlon | é

FROM:  Solomon Stes, Hearing officer | “_ﬁ | | 2-

SUBJECT: LAZAR I. & HELEN ESTRIN

Petition for Redetermination of a
Deficiency of Unincorporated Business
Tax Under Article 23 of the Tax Law '
for the Years 1960, 1961 and 1962. L

| -

; A formal hearing in connection with the above matter was

" held before me at the New York City office on February 21, 1966.
The appearances and evidencé produced were as shown in the steno-
graphic minutes and exhibits submitted herewith. i

The primery issue 1s whether the taxpayer's activities as
a_consultant in the fields of banking and finance constitute the _
‘practice of a recognized profession exempt from unincorporated o

TPUSIness taxes in accordance with Sectlon 703(c), Article 23 of the i
Tax Law. The corollary issues are: (1) whether the taxpayer 1s
entitled to a partial exemption as a "teacher" on the ground that
a portion of his activities consisted of training personnel of one
of the principals whom he represented; (2) whether fees received
by the taxpayer from two corporations as a member of a Credit
Committee and from another corporation as a member of the Board of

" Directors are exempt from unincorporated business tax.

LT

N

‘ The taxpayer Lazar I. Estrin received a Law Degree from
the Imperial Unlversity of Moscow in 1914, He thereafter entered
the field of banking with the Westminister Bank of London. He .
emigrated to the United States in 1916. He was employed in the
Interndtional Division of the Irving Trust Company in New York City
for 41 years, retiring in 1957 as Vice-President and Senior Loan
‘Officer. Following his retirement, he lectured on #Problems of
'Bisk Evaluation" in the Greduate Schools of Columbia University,
.Yale, Princeton, Vanderbilt and The American University of Washington,
{D.€. Since March, 1951, he has been self-employed as a consultant in
lthe fields of banking and finance specializing in risk evaluation ofi
\a fee basis maintaining an office in his home.

‘In March, 1959, the taxpayer Lazar I. Estrin entered into

an agreement with the American Express Company, Inc. whlch was P
reduced to writing by letter agreement dated March 18, 1959 (Tax |
_ Commission's Exhibit I) wherein the company engaged the services of : |
~ the aforementioned taxpayer as a consultant with respect to financial ‘

and other matters commencing March 1, 1959 with the right to either i‘
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party to terminate the arrangement by giving thirty days notice in
writing, at a stipulated fee of $1,666.66 per month to be billed at
the end of each month in which the services are rendered. The

- agreement expressly provided that taxpayer shall be an independent
contractor and not an employee of American Express. Pursuvant to
said agreement the taxpayer was required to advise the company on

- specific loan applications as well as on loan policy, procedures and
techniques, establish and conduct an effective program for training
branch office banking management and develop long range plans for
expanding banking activities.

The taxpayer Lazar I. Estrin in addition to the fees
received from American Express Company, Inc., also received fees
from Amsterdam Overseas Corp., a financial company with international
interests as a member of the Credit Committee for services in a
- consultative capacity (Min. of Hrg., p. 16); from New York Hanseatic
] : Corp., for services as a member of its Board of Directors primarily
T - rendering consultative adviece involving international banking as
: well as promotion based upon his experience and knowledge (Min. of

Hrg. p. 17); from the New York branch of Bank Leuml le-Israel, and
~a finance company associated with said bank known as Israel Foreign

' Trade Credit Corp. A fee was negotiated for both institutions

pursuant to an oral agreement of $5,000 per year which was divided

between them for services in attending credit meetings and being
L consulted on credit risks (Min. of Hrg. pp. 17, 18). The services
b rendered by the taxpayer to Amsterdam Overseas Corp. and Israel
T Foreign Trade Credit Corp. as a member of the Credit Committee of
o sald corporations and New York Hanseatic Corp. as a member of the
Board of Directors were the same or similar to the services rendered
by him to the other two principals as a consultant in the fields of
banking and finance. The taxpayer spent three days a week attending
to his principals in their respective offices and the balance of his
work week was spent in his office at home where he maintains files
and a reference library where he conducts his research. The taxpayer
had no employees. He deducted business expenses in the amounts of
$2,751., $4,744. and $2,073. 5% the years 1960, 1961 and 1962,
respectively which included rent, depreciation, stationery, postage
d supplies, telephone, entertainment and travel expense. The
axpayer!s activities as a banking and financial consultant
articularly in the field of international banking and credit required
he appraisal of elements of risk in its political, economic, social,
ultural and ethical aspects. . )
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The taxpayer concedes that he was not an employee but an
independent contractor of all of the principals he representeds;
that sald principals 4id not deduct withholding taxés nor pay
soclal security or unemployment insurance taxes on fees paid him.
More than 80% of taxpayer's gross income was derived from the
personal services actually rendered by him and that capital was not
a material income producing factor. .

Taxpayer contends that his activities as a consultant in
the fields of banking and finance constitute the practice of a
o profession exempt from the imposition of unincorporated business tax.
N He further claims, as an alternative, a partial exemption as a teacher
P - since 20% of his activities on behalf of American Express consisted
| of teachling and training personnel of said company. He further
B contends that the fees received as a member of Board of Directors
. from Hanseatic and as a member of credit committee of two other
principals was for attendance at meetings and therefore not 1ncluiible
for unincorporated business tax purposes.

; . In the case of Matter of McCormick Vs Bragalini, 8 A D. 24

885, the Court in its memorandum decision, at page 686, stated 1n
part.

; the legislative intent and purpose of the exemption
clause to create professional exemptions to consult-
. ants who undertook to advise management as to its

E ' - "It has been held in a number of cases it was never
|

A R business or industrial affairs (Matter of Pennicke 7.
S , v Meally 266 App,., Div. 8883 Matter of Dewey V.
LR : Browne 269 App, Div,., 887; Matter of Booz V. ~

- Bragalini, 2 A.D. 639 motion for leave to appeal
; denied 2 N.Y. 2d 705)."

In the case of People ex rel, Dewey v. Browne, 269 App. Div.
887, it was held that a person engaged in the business of consultant
on investments was not entitled to a professional status, but was
subjecf to assessment of unincorporated business tax.

In the case of Moffett v. Bates 267 App. Div. 38, affirmed
301 N.Y. 597, certiorari denied, 340 U.S. 865, it was held that where
a consultant in matters of corporate finance and reorganlzation served

retained as a consultant, the Tax Commission properly found that
compensation from such employment constituted receipts from his regular
business subject to unincorporated business tax.
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I am of the opinion that the activities of the taxpayer
Lazar I. Estrin during the years in issue did not constitute the
practice of a recognized profession within the intent and meaning
of Section 703(c) of the Tax Law; that such activities comstitute
the carrying on of an unincorporated business within this State
so as to subject the income derived therefrom to unincorporated
business tsx in accordance with the provisions of Section 703,
Article 23 of the Tax Law; that the institution of a tralning
program for management and other personnel of Amerlcan Express was
merely incidental to and in furtherance of taxpayer's functions
as & consultant for said company and did not constitute the pro-
fession of teaching; that the fees for attending meetings of Credlt
Committee & Board of Directors of the corporations heretofore wenw
tioned was primarily for services as a consultent integrated with

his business income as such,

For the reasons stated above, I recommend that the de-
cisions of the Tax Commission in this matter be substantially 1in
the form submitted herewlith, -

Approved /

Approved
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yedorernination of & deficiensy or for refund of winseryeveted
business tanes under Artiele 33 of she Tax Law for the yeore
1960, 1961 and 1968, and & hearing having boen hMald 4n SoNRVes
sion shorevith at whe offise of she Ssase Tux Conmisnion o

80 Contre S%rest, Vew York, N. Y. sn Pebwuary 21, 1966 before
Selenen Sies, Heaving Offieer of the Deparement of Tamatien and
Fiaanve, ab whieh hesying She tampayer Lasar 1. RoAwin appoased
parecnslly and Sestified, and she satver having hesn duly ene
snfined and sonsidered,

The State Tax Conndssion havedy finds:

(1) mmwm:.«mmmm
mmmmmmmmmmm
2960, 1961 and 1968; Shat she Sespayer Laser I. Netria yeparsed
on Schedule C (for 1960) and en Sehedule 4 (for 1961 ant 1948)
et prefis from business 28 “sonsulssst™; Shat She Saspapay
Lasar X+ Bewvia ¢ld nes file any unincorpesreted usinees sax
peturns for the yeers 1960, 1963 and 1962 wpen the grewnd
that he alains Shat Mis setivitise as "banking SensulSame® Gene
S80S0 She prestiee of & professisn wnenpt fyen wineerparstied
business waxj that on Nay 10, 1965, She Department of Tensbien

wle




 derived by the tenpayer Lasar 1. Sstrin as benking consultans
upon the ground T:.a% sush activities Conssituse She enswying em
umwmn'mﬁamm
of Sestien 703{c), irtiele 23 of she Tax Law and issued & neties
of deficiency Sherefor in She sum of $2,006,75.

(2) Yoas she Saxpayer laser I, Retrin yeseived a Lew
 Dagres frem the Inparial Usiversity of Nossew iz 1914) that e
Shereafter satered She field of banking with She Vestnisiser
Bank of London; Shat he enigrated %0 the United States in 1906}
Shat he was empleyed in the Intermatissal Diviaies of She
Irving Trwes Compeny in New Terk City for AL yeavs, yeriring ia
1957 as ViceoPresident and Senter Leas Offieer; shet following
Ris resiressnt; he loctured on ‘Breblems of Risk Svalustient
§a She Oratuste Sehsels of Celwbia Usiversity, Yale, Prisseten,
Vonderbids sad the Americen University of Vashingten, 5.0.)
shat sinee Nareh, 1959, sanpayer has besn salfemployed as &
consultent fu the fields of banking and finence, spestalistng
4a yisk evalustion, oa & foo Dasis, meiztaising sn offiee in

(3) mum.:m,mwwx.m
mm«wnummmmsm
‘which was redused %0 wising by lester sgresmsat dased Naseh 14,
1959 (Tax Commiseion’s Rxkidis 1) wherein the eeapeny cngeged
she services of she aforwnntionsd taupayer oo & sonoaltent with
Feapest %0 finencial and cAhar matters commensing Jareh 3, 1999
with She Fight of «ither party %0 Seruinate She sPrengemees Wy
giving Vairey days netice in wrising, o0 o sipuleted oo of

ole




 63/666.66 por mevth %o be DAL1ed 4 Wue end of each memth fa
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| eupleyes of Amerieen Express; Shet puressst te sald agreeness
 She Sanpayer laser I. Borin wes required %o advise en spevifis
leen applisstiens ss well as on lean peliay, presedwres amd |
mwu«mmwmmm[

fyem ongaging 50 & consultant fer sbher swganisations.

(&) m.mmmmmmnm
*mwm-mwmmmu
WuManWMMﬂ
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mwmmummmmm
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%) mmmmx.mmmﬂm
yoars 1960, 1961 ond 1962 1a addision %0 She foes ressived frem
Anardoan Bxpress Conpeny, Ine., alee ressived feus fyem
Amsterdan Overwess Corp., & finansial scapeny with Antermsbiona)
interests, ant as & mesber of She Credit Comsdstes for serviess
in o sonsulsative sapasisy (Nin. of firgs pe 36} fren Bew Took
Hansestds Carpsy Sor servioes as & smber of the Moard of
Direstors primarily rendering consultstive adviee fawelving
rhenee and knouledge (Min. of Rrge Po AV)§ fvesi the Now Yook .
Weneh of Benk Lewni leelsrasl, ané & £100nes coupeny ssesebated
8 fos wos negotisted for Yotk Lostivubions, pursussl 40 an opul
agresmens, of $5,000 per yeor videh wes divided webweon them -
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for servives in sttending eredit mastings and being semsulted
o8 oredis risks (Min. of krge, ppe 17, 38} Shss She serviess
Poreign Trade Credis Garp. as & meber of She Oredit Gomsittes
of 5eid serperstion and New York Hansestis Sovpe o0 & nuwber of
She Board of Directars was $he sans or siniler S0 the survises

 rendered by Mim t5 She other two prineipals 88 & esnsulteny 48
%he fields of banking and finanes. |

(6) memmmn
eonnestion with his activisies and She msintenanes of Ms offfee,
 mens of whish was reinbursed by his prineipels; thet he hed 20
nmm;mwmmnwnmmm
$he yoars in 1ssue was derived frem She persossl Serviees astes
ally rendered by him and shas sspital wes net & mateviel Sncens
produsing Lasver, ‘

Upen she foregoing findings and all of she evidense

The Ssate Tax Commission heredy

DECIDRS -

(4) Teas she soupensasion reseived by the Saxpeyer from
sl of his principels, as more Sully ses forth in Pinting {§)
shove, sonstitussd receipts fyem his regular business o8 & |
sonsultast in the fielde of banking and finanes subjess %o wnine

(P) That the sondushing by She Saxpayer of a smaining
& consultans for eush firm ia She Fields of danking, finsmee
and eredis risks and in furtherencs Shevess and 40 et Seme
stisute she prassice of Sestning as a prefassien,

Y




{c) MWWWI’“.‘”“Mgm
astivisies of the Saxpsyer Lasar I. Rewrin as sn indepentent .
eonsultent in the fields of banking, fizence and eredis risks
for the various cerperstions snd benks whem hs represemsed,
alshowgh requiring spesisl knewledge and experience, did noy
Mmmmnwummmmmmh_
Sestien 703(e) of She Tax Lawj Shed sweh astivisies duriang S
afersmentionsd yoars constitwied the sarvying en of sa wale -
swporsted business within the Dete of Now York and tast ks
mmmmmmmummm
'mhmﬁmmmmmumm
Article 23 of She Tax Lew, | ,

(®) e, sseerdingly, she Satenest of Anise Oaiges
and Noties of Dafictemay for she yoars 1960, 196kia ;§

%

Saxpeyer's pesition for redeternination of a deficiency or fov
refund of wnincorpersted businese saxss filed with respest
sherete, be and the sane is heredy deaied.

DATED: Albany, New York, on She 25th day of Arril  X96F

STATE TAX cOMNISSION
/s/ JOSEPH H. MURPHY |
/s/ JAMES R. MACDUFF ;
/s/ WALTER MACLYN CONLON '




