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BUREAU OF LAW.
A?* Mr-+-*ou-r.r,

MEMORANDUM

State Tax Commissi.on

Solomon Sies, Hearing Off icer

.-t 4-7.

/Try'lZ,
(1-y-

nrr-4b-.4, - /.)

FROM:

SUBJECT:
H. RITSSELL DRO!{NE, JR.

Petition for Redrdtermination or For Refund
of Unincorporated Bt:'siness Taxes Under
Article 23 of the Tax Larrt for the Year 1961.

A formaL hearing was held in the above matter at
the New York City off ice on May.13., L966

The issue involved herein is whether the income of the
taxpayer during the year in issue is subject to unincorporated
business taxes. Determinative of the issue are two guestions:
(1) Whether commission income of the taxoayer as'an independent
life insurance agent received from eleven life insurance companies
is subject to unincorporated business taxr and (21 whether the
salary income received by the taxpayer from Russell Browne, rnc
was integrated, interrelated and connected with his business
income as an independent l i fe insurance agent so as to constitute
addit ional business income subject, to unincorporated business tax.

The taxpayer was and, still is licensed by the Insurance
Department of the State of New York as an insurance broker and
agent in the writ ing of l i fe and accident ard health insurance
in this State. The taxpayer rvas and still is C,leairman of the
Board of Russell  Drowne, fnc. a domestic corporation organized
under the laws of the State of New york, enqaged in business as
general insurance brokers and insuranee agents. He v/as also a
20% eharehoLder of the capital Etock in said corporation.

Dr.rr1tt" the year L961 and prior thereto the taxpayer was in
charge of the Life Xnsurance DeDartment of Russell  Drowne, Inc.
handling al l  types of I i fe, accident, health and hospital ization
insurance and al l  types of annuity grouo and pension contracts.
There vlas no written agireement betureen him and the corporation.
On anpLications for insurance, the taxpayer r lras: designated as
agent entit led to receive commissions. However, he assigned such
commissions, including renewaJ-s, to the cornoration. The
corporationls books were kept on a f iscal-year basis, ending
November 30th. 1[he taxpayer $ras on a cash-calendar year basis. -
lFhe resolution of the Board of Directors of the corporation pro-
vided that the taxoayer rras to receive'rtFirst $16,OOO of commis-
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sions as earned by Russerr Drovrne Life rnsurance and 40% of
excess not to exceed an addi t ionar 92,000.00. Li fe commissions
to include Accident and Hearth, personal., Accident, etc., '
fn addition, the officers of the corporation were entit led to a
bonus whenever the Board of Directors decided that the rrrofits
warranted a distribution thereof.

On November 2L, Lg5Z, the taxpayer and Russell Drowne, fnc.
entered into two aeparate agreements in writ ing with Roll ine,
Burdick, Hunter co., a foreign corporation organized under the
Laws of the State of Illinois and dr.rly authorized to transact
business within the state of New york, engaged as general
insurance brokers and insurance agents. Under the terms of the
agreement between Russe]-l  Drowne, rnc. and Ro}rins, Burdick,
Hunter, co. ttre former wourd turn over to the ratter all of the
insurance business produced by i t ,  except al l  kinds and q{es or
Life, health, accident and hospital ization insurance and itr
kinds and types of annuity, group and pension contracts. hol l ins,
Burdick, Hunter, Co. agreed to handle and service such insurance
consist ing in the main of casualty and marine insurance and in--
turn agreed to pay to Russell Drorrne, fnc. 7e% of earned commie_
sions due on the general insurance brokerage business handled
by it  on behalf of Russell  Drowne, Inc. rn addit ion, RoLIins,
Burdick, Hunter, Co. agreed to f,urnish and provide nussell
Drowne, rnc. off ice space and facir i t ies at 116 John street,
New York City. ?he two corporations occupied offices on the 2gth
floor of said building.

lfhe agreement between Rol].ins, Burdick, Hunter, Co. and the
taxpayer provided that the taxoayer was to act as manager of
the Life fnsurance Department of the New york office of RoIIins,
Burdick, I lunter, eo. handling a1l types of Life, accident,,
health and hospitaLization insurabce.and aLl tyoes and kinds-of
annuity group and pension contracLs. [,he taxpayer was designated
as the agent on the policy or contract of insurance entitled to
receive commissions, RoLrins, Burdick, Hunter, co. advised, him
of the percentage of commissions in respect to each policy or
contract with the company. The taxpayer assigned to Rollins,
Burdick, Hunter, co. one-half of the commissions on each
poricy or contract j.ncluding renewals. ?he taxoayer had the
right and priviJ.ege of using as much t ime as he considered
it advisable to soricit  arr types of insurance business for
RusseII Drowne, fnc. Ttre taxpayer rrras elected a vice-presi-
dent of RoII ins, Burdick, Hunter Co. to give him identity to
soricit life and accident and health insurance through reads
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furnished by said corporation. The taxpayer $tas not a
shareholder of stock in Rollins, Burdick, Hunter Co.

On his income tax return for the year 196I taxpayer
reported 'fwagres, saLaries, eLc. " received in the amount
of  $33,057.14.  Shis  was based upon so-caI led rwagesl

received from Russell Drowne, fnc. in the amount of
$201130,93,  ro t i remont  pay f , rom U.  3.  Army in  the rnoung
of  $3,552.48;  commiss ions received as a broker  on mar ine

- and casualty insurance received from Roll ins, Burdick,
Hunter Co. $632.05, and commissi.xs as agent from eleven
Life insurance comoanies as folLows: New Engl-and Mutual.
L i fe  fns.  Co, ,  $2,088.92,  Connect icut  cenera l  f l fe  fns.
Co .  $5 ,O7L .07 ;  l ' l anu fac tu re rs  L i f e  Ins .  eo .  $LO38 .O8 :
Union Centra l  L i fe  fns.  eo.  $BO,80r  Metropol i tan L i fe
fns .  co .  $6A .?7 ;  P ruden t ia l  L i f e  I ns .  Co .  $118 .93 ,
Eguitable Life Assurance Society $19.08; United States
L i fe  Ins .  Co .  $15 .62 :  Mu tua l  Bene f i t ,  L i f e  I ns .  Co .  $8O.96 ;
New York Life fnsuranee Co. $4.05: John Hancock Mutual
fns.  Co.  $163.50.  The to ta l  o f  the aforement ioned
commiss ions amounted to  $9,373.73

The taxpayer occuoied a private off ice in the off ices
of Russell  Drowne, rnc. The clerical and stenograohic
assistance received by the taxpayer in connection with
his insurance activities both on behalf of Russell Dro\irne,
Inc. and Roll ins, Burdick, Hunter Co. vrere paid by the
former.

The representatives for the taxpayer submitted a cotrJ
of a career agent's contract entered into betrpeen the
taxoayer and Edmond Nouri, general agent of the New England
Mutual t i fe fnsurance Co. of Boston on January 11, L963,
effective as of October 1, L962. The contract provides
that the agent may solicit and orocure aorrlications for
policies in the New England Mutua} Life.fnsunanee Comoany
in New York, New Jersey and in such other territories as
may be agreed upon without exclusive reoresentat,ion, and
subject to the conditions of the contract. The taxpayer
was not a ful l-t ime solicit ing l i fe insurance agent for
any insurance comp&ny. fhe taxpayer was under no supervision
or control either by Russell Dror^rne, Inc. or by RoIIins
Burdick, Ilunter Co. The taxpayer was treated as an emoloyee
for payroll purposes by RusseII Drowne, fnc. since they
deducted withholding and Social Security taxes. However,
the taxpayer received no comDensation from RoIIins, Burdick,
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Hunter Co.

The 1959 rul i .ng of the Tax Commission, aoplicabl
fu l l - t ime sol ic i t ing l i fe  insurance agents,  does not
to the taxpayer since he was not,a fuI l-t ime l i fe ins
agent, but, rather, an independent agent reoresenting
Iife insurance eompanies.

f am of the opinion that the commission income
by the taxpayer from eleven l i fe insurance companies
independent agent constituted the carry-ng on of a bu

I recommend
this matter

to
pDly
rance
eleven

ived
san
iness

ted
anee

that
be subs t ia l ly

sole1y within the State of New york subject to unin rated
business tax in accordance with the orovisions of Se ion

the703 of the Tax Law, f am of the further ooinion that
so-calIed "salary,' income received by the taxoayer fr
Russell  Drovirne, fnc. was related, connected and integ
with his commission ineorne as an indeoendent l i fe ins
agent, subject to unincorporited business tax.

For the reasons stated above,
decision of the Tax Commission in
in the form submitted herewith.

March 28 ,  196g.

{ ->-4-G8
HEARTNG OFFICER
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