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TO: State Tax Commission
FROM: Solomon Sies, Hearing Officer

/
SUBJECT:

H., RUSSELL DROWNE, JR.

retition for Redetermination or For Refund
* of Unincorporated Business Taxes Under .
Article 23 of the Tax Law for the Year 196l1.

A formal hearing was held in the above matter at
the New York City office on May 11, 1966.

The issue involved herein is whether the income of the
taxpayer during the year in issue is subject to unincorporated
business taxes. Determinative of the issue are two questions:

(1) Whether commission income of the taxvayer as an independent
life insurance agent received from eleven life insurance companies
is subject to unincorporated business tax:; and (2) whether the
salary income received by the taxpayer from Russell Browne, Inc
was integrated, interrelated and connected with his business
income as an independent life insurance agent so as to constitute
additional business income subject to unincorporated business tax.

The taxpayer was and still is licensed by the Insurance
Department of the State of New York as an insurance broker and
agent in the writing of life and accident amd health insurance
in this State. The taxpayer was and still is Chairman of the
Board of Russell Drowne, Inc. a domestic corporation organized
under the laws of the State of New York, engaged in business as
general insurance brokers and insurance agents. He was also a
20% shareholder of the capital stock in said corporation.

During the year 1961 and prior thereto the taxpayer was in
charge of the Life Insurance Department of Russell Drowne, Inc.
handling all types of life, accident, health and hospitalization
insurance and all types of annuity group and pension contracts.
There was no written agreement between him and the corporation.

- On applications for insurance, the taxpayer was designated as
agent entitled to receive commissions. However, he assigned such
commissions, including renewals, to the corporation. The
corporationt!s Dbooks were kept on a fiscal-year basis, ending
November 30th. The taxpayer was on a cash-calendar year basis. -
The resolution of the Board of Directors of the corporation pro-
vided that the taxvayer was to receive "First $16,000 of commis-
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sions as earned by Russell Drowne Life Insurance and 40% of
excess not to exceed an additional $2,000.00. Life commissions
to include Accident and Health, Personal, Accident, etec." -
In addition, the officers of the corporation were entitled to a
bonus whenever the Board of Directors decided that the profits
warranted a distribution thereof. '

On November 21, 1952, the taxpayer and Russell Drowne, Inc.
entered into two separate agreements in writing with Rollins,
Burdick, Hunter Co., a foreign corporation organized under the
Laws of the State of Illinois and duly authorized to transact
business within the State of New York, engaged as general
insurance brokers and insurance agents. Under the terms of the
agreement between Russell Drowne, Inc. and Rollins, Burdick,
Hunter, Co. the former would turn over to the latter all of the
insurance business produced by it, except all kinds and types of
life, health, accident and hospitalization insurance and all
kinds and types of annuity, group and pension contracts. Rollins,
Burdick, Hunter, Co. agreed to handle and service such insurance
consisting in the main of casualty and marine insurance and in--
turn agreed to pay to Russell Drowne, Inc. 70% of earned commig-
sions due on the general insurance brokerage business handled
by it on behalf of Russell Drowne, Inc. In addition, Rollins,
Burdick, Hunter, Co. agreed to furnish and provide Russell
Drowne, Inc. office space and facilities at 116 John Street,

New York City. The two corporations occupied offices on the 28th
floor of said building.

The agreement between Rollins, Burdick, Hunter, Co. and the
taxpayer provided that the taxvayer was to act as manager of
~ the Life Insurance Depvartment of the New York office of Rollins,
Burdick, Hunter, Co. handling all types of life, accident,
health and hospitalization insurahce.and all typves and kinds_of
annuity group and pension contracts. fThe taxpayer was designated
as the agent on the policy or contract of insurance entitled to
receive commissions. Rollins, Burdick, Hunter, Co. advised him
of the percentage of commissions in respect to each policy or
contract with the company. The taxpayer assigned to Rollins,
Burdick, Hunter, Co. one-half of the commissions on each
policy or contract including renewals. The taxpayer had the
right and privilege of using as much time as he considered
it advisable to solicit all types of insurance business for -
Russell Drowne, Inc. The taxpayer was elected a vice-presi-
dent of Rollins, Burdick, Hunter Co. to give him identity to
solicit life and accident and health insurance through leads
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furnished by said corporation. The taxpayer was not a
shareholder of stock in Rollins, Burdick, Hunter Co.

On his income tax return for the year 1961 taxpayer
reported "wages, salaries, etc." received in the amount
of $33,057.14. This was based upon so-called ‘wages'
received from Russell Drowne, Inc. in the amount of
$20,130.93, retirement pay from U. 8. Army in the amount
of $3,552.48: commissions received as a broker on marine

- and casualty insurance received from Rollins, Burdick,
Hunter Co. $632.05, and commissi»ons as agent from eleven
life insurance comvanies as follows: New England Mutual
Life Ins. Co., $2,088.92, Connecticut General Iife Ins.
Co. $5,071.07; Manufacturers Life Ins. Co. $1038.08:
Union Central Life Ins. Co. $80.80: Metropolitan Life
Ins. Co. $60.77: Prudential Life Ins. Co. $118.83,
Equitable Life Assurance Society $19.08: United States
Life Ins. Co. $15.62: Mutual Benefit Life Ins. Co. $80.96:
New York Life Insurance Co. $4.05: John Hancock Mutual
Ins. Co. $163.50. The total of the aforementioned
commissions amounted to $9,373.73

The taxpayer occuvied a private office in the offices
of Russell Drowne, Inc. The clerical and stenogravhic
assistance received by the taxpayer in connection with
his insurance activities both on behalf of Russell Drowne,
Inc. and Rollins, Burdick, Hunter Co. were vaid by the
former.

- The representatives for the taxpayer submitted a copy
of a career agent's contract entered into between the
taxpayer and Edmond Nouri, general agent of the New England
Mutual Life Insurance Co. of Boston on January 11, 1963,
effective as of October 1, 1962. The contract provides
that the agent may solicit and procure avolications for
policies in the New England Mutual Life .Insuzance Comopany
in New York, New Jersey and in such other territories as
may be agreed upon without exclusive reoresentation, and
subject to the conditions of the contract. The taxpayer
was not a full-time soliciting life insurance agent for
any insurance company. The taxpayer was under no supervision
or control either by Russell Drowne, Inc. or by Rollins
Burdick, Hunter Co. The taxpayer was treated as an employee
for payroll purposes by Russell Drowne, Inc. since they
deducted withholding and Social Security taxes. However,
the taxpayer received no compensation from Rollins, Burdick,




Hunter Co.

The 1959 ruling of the Tax Commission, applicabl

to

full-time soliciting life insurance agents, does not apply
to the taxpayer since he was not a full-time life insurance
agent, but, rather, an independent agent reoresenting eleven

life insurance companies.

I am of the opinion that the commission income received
by the taxpayer from eleven life insurance companies as an
independent agent constituted the carry.ing on of a business
solely within the State of New York subject to unincorvorated

business tax in accordance with the vrovisions of Sec

ion

703 of the Tax Law. I am of the further ovinion that the

so-called "salary" income received by the taxpayer from

Russell Drowne, Inc. was related, connected and integrated
with his commission income as an indevendent life insurance

agent, subject to unincorvorwited business tax.

For the reasons stated above, I recommend that the

decision of the Tax Commission in this matter be substantially
in the form submitted herewith. )

1

March 28, 1948, ovézyzcm4flt/ yayr2
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"HEARING OFFICER ¢

Y 26-63




SEATR TAK CONNIASION
coovconnssoveoseovnennsewel
1N TER WAETER OF YES PERIFEON Y
| o | .
'cm“c“- '

CARRS CHDER ANTISLE 23 OF THE TAX LMW ¢
YEAR 1961.

S eToenuEmwa e e e ewl

mvmuunum~mhmmmmunucmfm
m»uummta-nmam«umu
muumm. mm. ¥.%. en the 110h doy of Iy
xmmmm.mmumwﬂm
and Pinanece, ummmmwmum
seguesented by Weheter, Sheffield, mmmm

Bogn., Dy Banwy Guseorts Snith, Veg. and Stephen Mo, Beg.,of Ssuasel,

The Sate Tex Connissien Deweby finds: -

(1) Thet the sampayer, K. Busssll Brtwme, vy, 2108 8
Sav York S50t Tncene Tax Betarn for the year 1061, ia vhidh he See
ported vages, salaries, sbe.® seceived in the smoust of §33,007.16)
that inclufed in salid suswnt was §20,130.93 weesived frem B. Busseil
Seowme, Ine., cesnission income reseived fyes Belliss, Durdiek, Nemter
Oo. snddieven other 1ife insurence cenpsnies in the Sppvepste Suswuns
of #9,373.73 and vetizemeat poy in the smewnt of §3,352.40 sassived
fren the V.5, Jewy. |

a) anu. mmwum
umm-mummmuw.
Relding Uat the auount of §9,373.73 ree?i¥8 DY the tiupiyes Gupre-




.l
 sented Dusiness ineens ressived by him 58 an independest 1ife isswrence
agent sudject to waincorpereted business taw, sad farther Nolding thet
the mmount of $20,130.33 received by the tampeyes fres Rassell Svewae,
The. was intepreted vith and relsted to the afovemsutioned Dusinsee
ineome 50 a8 to constitute aditiensl Dusiness ineens sbjest % wis-
oerpovated dusiness tax and, accerdisgiy, issusd & netiee of deficlensy
Grefor tepether with penslty and interest in the mmownt of §1,134.99,
(3) That priew te 1961 \he tampayer was, snd o8i2l is, & duly
Lieensed insurenve broker and sgest in the writing of 1ife snd sesidest
and heslth inserence; that during the year 1961, snd prise thasete, he
w:.mnmu.m.mmu.wau
Soard of Buessll Drowne, Me., 8 Gumestic curperetien evgsnised wnles
he 1ows of tha State of New Tosk, sngiyed in Dusiness as Lususincs
Drohers and apeste, waistaining en offies at 118 Juha Stzest, Nev Yeek
ctmmmwmumumuumw
©¢ Museell Browas, Ine., Mandling a1l types of 1ifs, sesidemt and
‘health and hespitalisation insurance and a1l types énd hinds of samuity,
mmmm;mmmnmﬁhmd
that oh the spplisations for insurence hevetofeve menticnsd $he tame
peyer vas designated &5 sgent cutitied to recsive cammissiens en e
comnisaions vere Sssigued by sanpayer 0 Ruseell Drewme, Inc.; thas the
mmm«mmm.“mmhuu
& fiscal year Dasis ending Novesber 30th) previded thet the Seapeyer de
poid on aunual salasy of 16,000 from the firet 16,000 of eenniseiens
esrned by the Life Insurance Degertment of Susesll Svewns, Sne. plus 60%

of sddicional commissions with a saxinum limit of $3,000; that Whe
WW“‘MQHMMMM! aet the
tangaysr veseived frem Russell Tuewme, e, during %he year 1961 the




: “ m Wﬂ

.

moﬂlmo‘m»zummm. M.MMWt
mumu;mr MW&M m.-mam
mmmmmmmmmww
W anmmn.zm mw |
mmwmmmmmmmm

_ eoupewerion evgenised wnier ¢he Lave of the Soate of flineis ond Suly

sutherised 46 transast Dusiness within Whe S0t of New Yook, Sageged
nmnmmmmmmma
mmm MMWMﬂwmnmu

» wummmmnmmmm

mmummmmummu
anmuity, mﬂmmtmmmmnm‘
mmummwm % give hin Sdetisy
ummm-‘mmmmm
wmmmmmwmumm

»umumumummnnm«

mg mmwmmnmmnmm

’umummummmm |
«:«mmummmmmnu*

Wmmwnnnuuﬂm“hwm
ummmm«mmam x 2 X B '35
M et mummmmmmm
Mummmummmhu

Wmmmmmmmm &tuh

mmiv mnmmmmm Ql.hl.ﬂv
mmmmm.‘om‘”!m“ ’

 Sasurance O, n.mm.mmqumn.m



olde

MAsegeliton e Tasurencs Smpeny $90.77) Peudestinl Sife Incurence
o0 $110.00) Bgntsabie Lite Assuwsence Secioty §59.00¢ Wnited Mates
fe Dnoeranse G0, §15.68) Nawel Dunedit MSe Iesusence G0. P00.98¢
Bow Toek Aife Msurence 89, $4.08) Sohn Mneesh Notual Deswsence 0.

3) et on or shout the 210t day of Woveshern S068 Resesdl
Sveme, Me. enteved inte & writien agvesmas with Sellins Susdieh
Sustes Gu, vhevehy Busesll Swewne, oe, weud Sume OVER $0 the Geupmy
m«mmmmnuuumm
eusept all hinds 0ad Wpes of Aife, Beelth, aseident shE Nom
(nsurence sad all Ninds gt trpes of smsnity, guow Snd puasics CmtTESts
mmm“umumummuhm
POy Gomtala cuniseions 0 Sussell Byewns, Me.s Whet the cupay Sguesd
% ol 414 peovide Russnll Beowne,; Me. vith offies qpuase nd fasliiaice
8 Bev Yok Giay ond paLe W sent Weseten) thet he edepeny weuld
sange the Enssell Beswas, n.mmnum.mw
wiusl oftios and svaveling and Set-0f-office erpenses and the euome of
csmnissions avedited 40 sold aseomnt vhish ehall be sefunied, subated
o sotuEned; et the aferensntionsd agreament vae nedifisd in 3008 o
nnmmumnmbumu
Muessil Broune, Bee. Shall be 70N of eavned souniscions dee on genevnd
faserense basiness hankied by the cunpany on hehaif of Russell Swame,
me.

%) Thet the apeyws Wl entused (nGe & SONNeN SPADA's
oovemmant with Biasnd Sverd, Goacsul Agees of We Mo Suglend Nusd
Sife Inouvence Geugany of Sesten,te sslicis and peseuwss agphications
for policies An 0044 coupeny An Baw Yok and v Suseey and GVher
Sannitorins ae aay bo agresd wpem, ummw
tetien; ChOt Whe SWPSYUT Was ROt & Sulltine seliedting Lite nsurence
st for the Teurd Ageusy, Nov Suglend Netuel A4fe Sousnse 00, oF




» S=
say ether inserence cmpny, Det ves sa infupendent iife inecesense
withhelding or sysial security tames.

m mmmmmmn.mmww
tivities of the taapeyer 9o 85 $0 constitwde an enpliyer-eupleyes
relationmhipy.

5} That the incems wessived by the tispiyer fwem Baseell
Beowns, Tne. was integrated, luter-velsted snd soanested with and ia
fertherense of the tampayer's infspendent 1ife incurense agent Setive
fties for sleoven insurence conpanies 90 a5 o smstituss addisional
business inoems.

Based upen the feveguing findinge and all of the evidenes

RECINRS |

() That the comuissions saxned by the Spiyesy Sad weo-
csived by him divestly fvem oleven insuwrence conpenies &8s in infepentent
1ife insurence agent end his activities in conmeution theavevith esns
stituted $hat of an infependnt centrscter regulesly essuyisg e o
Dusinese selaly within the State of Nov Yok subject S0 waincespevated
 business tan in aseerdance with the intent end mesning of Sestien 703
of the Tan Lav,

(3) That the iscens Feceived by the sanpeyer feem %,
mesell Browns, ne. md Ris sotivivies in cvnnection Wherewith were
setivities a0 an Andependent 1ife Linouwrense ageat for eloven insusunce
cenpanies 50 &5 to constituse sdditional business incens subjestle
Seution 703 of the Tam Zaw, |

€) s, assardiagly, the Statenent of Mdit Ghanges and



-l e

muummnmummmmm
have besn Lawfully demmnded, mmWnM&m |
Sotesninstion of o defiatency or for votund of wisesupesated businase

Betets Alhemy, B Beok Wisioth dy of oy 1068,
SUME TAR GENISSIN

/s/  JOSEPH H. MURPHY
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/s/ ' A. BRUCE MANLEY
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