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MEMoRANDUM 8-0--*^6 ^4^64 %

TO: Commissioners Murphy, Macduff and C6nlon

Solomon Sies, Hearing Officer

SUBJECT: PETER s. BING A}TD MoRTIMER GRuNAUER
ch/a DORSET HOTEI, COMPAM

application for Refund
for the year 1959

Article 16-A

A hearing with reference to the above matter waE
held before me at ttre New york city office on october 15, Lg64.

The primary issue involved is whether the taxpayerE,
operating an apartment hoteL with restaurant facilities and
furnishing J.inen, Iaundry and valet.services are entitLed to an
exemption from unincorporated business tax under Section 396, 

-

Article 16-A of the Tax Law on the ground that they were engaged
in the "holding, leasing or managing of real- prop.ity.', 1[Lre
secondary issue involves timeliness in the cLaim for further
refund made at the hearing based on Federal. changes f,or 1959.

1ilhe taxpayers fired partnership and unincortrxirated
business tax returns for the year 1959 and paid the unincorporated
business tax computed thereon in the sum of ggr4g9.59. on
August 8, 1960 the taxpayers filed an appJ.ication for ref,und
of unincorporated business taxes paidr .

The attorney for the taxpayers, at the hearing, moved to
amend the application for refund by including therein the amount
of $256.53 paid by the taxpayers pursuant to Form rr-LLs filed
by them on April 27, L961 as a result of 1959 Federal changes in
net income- ltllre final Federal determination was made on February
20 ,  1961 .

rn 1959, t},e taxpayers were and stirl are the owners
and operators of properties located at 30 west 54th street,
42 West 54th Street and 41 West 53rd Street, New york City.,
The property at 30 west 54th street is operated under the name
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* Oor".t IIoteI. The property at 42 Vilest 54th Street is a four-
story building with stores and residential units. The property
at 41 West 53rd Street is a five-story apartment house consisting
of 19 atrnrtments leased to residential tenant,s. The Dorset, Hotel
is a nineteen (19) story fireproof structure completed in 1926.
The Certificate of Occupancy issued by the Department of Housing
and Buildings cLassifies the hotel as a Class "A" multiple
dwelJ.ing in 1959. The hotel has 421 rentable rooms divided into
229 apartments , L27 of r,ytrich hrere equipped with kitchepettes
comprising sink, running water, drainboard, refrigerator, kitchen
cabinets and electrical outLets for cooking purposes. On the
ground fLoor space was rented to a doctor and a newsstand. Xn
addition, there uras a restaurant wittr no outside exit and a
cocktail lounge, both operated by the taxpayers. Tlhe taxpayers
furnished telephone switchboard and elevator service. Linen,
laundry and valet services vrere optional. fhe taxpayers did not
furnish any applienoes

1[he net profit from the operation of the restaurant and
cocktail lounge, bef,ore allocation of overhead expenses (rent
and light) , amounted to g6 ,7L7 .L6. 1rlre taxtrnyers allocated a
percentage of 6% f,ot overhead expenses. After deduction of its
proportionate strare of the overtread expense, there \ras a loss of
$18,657 .OI on the restaurant operation. l lhe operations from the
telephone services showed a net loss for the year L959 in the
amount ,  o f  $13r959.52

During the year 1959 69.97/" of the rooms lrere rented or
leased for a period in excess of 89 consecutive days. fhe gross
rental income received frorn tenants occupying rooms or apartments
on a basis of more than 89 consecutive days was $620 rL4O.14 or
5L.86% of the total gross rental income. The grbss rental income
recej.ved from tenants occupying rooms on a bsis of more than 30
days amounted to $6261873.58, which represented 52.426% of the
total gross income.

The taxpayers contend that they have not, taken any investment
tax credit under Section 48 of the Internal Revenue Code (permitting
special tax advantage for property used by a hotel or similar estab-
Lishment if more than half of the l iving quarters ig used during
the taxable year to accommodate transients) because they do not
qualify for such credit. They further contend that they are
primariJ-y engaged in the rental and leasing of real estate; tJrat
their other operations are merel.y incidental thereto and that ttrey
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are entit,led to an exemption
basis of the court decisions
of @$, infra.

3

from unincorporated business tax on the
in the cases of Sg--g!!g and Matter

The case of Ln V. Tax-
corrunission, g a.p. 2@out opinioBc 8 N.Y. 29,r??2
involt/ed ti, re lro-tel, a 22 story buiJ'ding'

625 rooms ana igS apartments of wtrich 300 were furnished. Of the

rald apartmEntt, g4-.6gtt| w.rl rantrd on I non€hly berll or ltrrld
and 5.37% ttere rented to transients. 1the hotel aLso operated a

restaurant. In annulling the determination of the Tax Commission
denying relato.rs' claim for refunds of unincorporated business tax,

the Court said, at page 50:

"The application of a ProPer t,est is 'what is the
dominant factor in the g.onduct of relators' busi-
ness?' Is it ttre operation of the restaurant, the
real estate being incidental, or is it the oPera-
tion of the real estate as an apartment hotel, wittt
the restaurant being incidental tlrereto? It wouLd
seem that if the restaurant were the dominant fac-
tor, operating at a Loss wouLd justify its cJ'osing
but the continuing thereof would seem to impJ.y that
it, the restaurant, was an incidental and necessary
factor to the successful operation of the real es-
tate as an apartment hotel. suclt test Likewise is
applicable to the 'telephone' service, aLso operated
at, a loss. . . .Elere vte feel that the 'business opera-
tion' was incidental to the successful operation of
the real estate and reLators are entitled to the
claimed. exemptiotl. . . . ' l

In the case of ke ssaon

320 tion for 1 r l 2a 645r on€ of the
:-ssues invofvea g}1e assessm-ent of unincorporated business tax uPon
the installment gains arising upon the sale of an apartment hotel
operating a restaurant upon the premises. fhe taxSnyer there claimed
exemption under Section 386 of the Tax tast on the ground ttrat he was

engaged in the hoJ.ding, J-easing or managing of reai propert'y. The

court there sustained the conttntion of the taxpayer on the basis of

the decision in the Rubin case.

The case of Max Orda v. te Tax commrss 2d,

772, reversinq 15 A.D. 2d 711, invoLved a 12 story apartment house
rtments of which L6% Eo 23% of the apartments

were fulJ.y furriished and rented as furnished apartments - fhe Court

of appeals in reversing the AppeLLate decision and annulling the
deci.sion of the State Tax Commission cancelLed the assessments of
unincorporated business tax upon the basis that the taxpayers \,rere
mere owners, Iessors or holdeis of real estate uPon ttre authority

of Peopl-e etlrel. Rubin v. Tax Commissionr E@. and @!@52'E

15

supra.
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In the Rub:Ln case, one of the tests applied was the number
of rooms on a permanent and transient basis. In the Warnecke case'
one of the tests applied was the gross income received from perrnanent
and transient guests. Article 3, Section D 263.0 of the New York
City Multiple Dwelling Code defines a rtransientr guest as one !,tho
occupies a room or apartment for not more than 89 days. Internal
Revenue Code Section 39, as added by the Revenue Act of L962, J.ays
down the general ruLe that a credit against income tax iE allowed
for qualified investment in property. Altlrough property which is
the subject of the investment tax credit is called "section 38
property", the heart of the investment tax credit, provisions is
found in  Code Sect ions  45 ,  47  and 48 .  Reg.  Sec t .  L .48-1(2) ( i i )
provides that:

"Property used by a hoteL, motel, inn, of, other
similar establishment, in connection with the
trade or business of furnishing J.odging shal-l not
be considered as property which is used predomi-
nantly to furnish lodging or predominantJ-y in
connection with tJre furnishing of lodging' provided
that the predominant portion of the living accoho-
dations in the hoteL, motel, etc.1 is used by
transients during the taxable year.rr

The regulation further provides that for purposes of the preceding
sentence, the term "predominant portion" means "more than one-?talf".
The regulat,ion aLso provides that accomodations shalL be considered
used on a transient basis if the rental period is normalJ.y less
than 30 days.

Ikre questions thus presented are, (1) What constitutes
a "transient"-- is it an individual who occupies a room for 30 days
or 89 days? and (2') What const,itutes the "pr6dominant, portion"?
I believe we should apply the definition of the word "transient" aE
contained in the New York City MuJ.tipJ.e Drelling Code and the
definit ion of "predominant portion" as used in the Federal Code as
we1Ias the tes tsapp1 iedby t ,hecour ts in theRub inand@.caEes .
1f' we apply the 3O day t,est, less than 5O% of the tenants would be
considered "transient." If we apply the 99 day test, the same resul-t
would follow. If we apply the number of rooms test, less than 50/"
of Lhe rooms or apartments \,vere rented or leased to transients. fhe
same result, would follow if we apply the gross rental income test.
I am therefore of the opinion that the taxpayers vtere "dominantly"
engaged in the.leasing and rental of apartments to permanent tentnts
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ada that the business operations of the taxpayers were merely
j.ncid,ental thereto. Howeverr the application for further refund

' 
of the amount, paid rrith the IT-115, made at the hearing, more than

two years from the date of the filing of thd return and more than

t\^to years from the date of payment of such additional tax was not

timely made in accordance with Section 374 o'E the Tax Lal{. Ilence,

I am of the opinion that the taxpayers are not entitled to any

further refund.

For the reasons stated above I recommend that the

determination of the Tax Commission in this matter be subst'antia1J-y

in the form submitted herewittr.
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