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- 'BUREAU OF LAW , IR
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T0: Commissioners Murphy and Macduff and Conlon
FROM:  Vincent P. Molineaux, Hearing Officer

SuBJECT: John and Mary Estivo
Frank and Donata Estivo
Connle Cleaners -
ppLic n I0r Revision

.Avhearing on the above matter was held before me at
80 Centre Street, New York, New York on June 30, 1965. .

‘ -The_guestion involved herein is whether the petitioners, -
; who operate a retail dry ¢leaning~establishment as @ parthership, .
“are-entitled to deduct as a business expense payments of $1,300
a year made to their mother, a former partner, for a covenant

not to_compete. The agreement dated December 31, 1959 (STCexX.
16-4), by which the sons purchased_their mother's interest,
specifically provides payment for the agreement not to coiipete :
for five years. ' ‘ T L

. It is claimed by the Income Tax Bureau that the payments
to the mother were for good will, and that since the mother is
more than 65 years of age the covenant not to compete was a -
subterfuge for a tax deduction. ‘

The payment to the mother was book value, plus the
amount of the covenant. _If the_ amount of the_covenant was
Simply another name for good will, there must be some indication
_that the business.had good.will in which the mother shared.
Good will is indicated by a probabllity of earnings in excess ‘
of what might be considered normal from the investment in
‘tanglble assets and the work, labor and services of the owners
and their employees. The report for the year in question
-Shows a capital investment of $55,000 plus salaries and wages
to other than the partners of $23,000, plus rental and materials
and other expenses, not including depreciation and the covenant
-not to compete, of $13,000 making a total investment of over
$90,000 on which the return to the partners of $8,000 each
hardly paid them for more than their actual services. There’ ‘
would appear to be no element of good will and that the covenant
Rot to compete was instified by showing at the hearing (page 9)
- Yhat_another brother, Anthony, was also in the cleaning . =~ -
| -business..in.Great.Neck and_the mother might be persuaded to
| -assist such_other. brother. The mother's long association with

; the business (page 8) and acquaintance with the customers made
| ‘ this a possibility. . .
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‘It 1s my opinion that under the circumstances ontlined,
the covenant not to compete was a reasonable business expense
and the pioposed determinations direct cancellation of the
assessments.

For the reasons stated I recommend that the determina-

~ tions of the State Tax Commission in this matter be substantially
in the form submitted herewith.

Hearing OZficer

January 13, 1967
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‘ 22178 OF BN YORK
STATS TAX COMNISsION

1N THS MiTYER OF THE APVRICATION
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The 0%ate Tex Gamntssten herely fiadss

(1) Thet the petitionsrs f1led o yesident yotwn of
wmisseepersted busiases Sax wnder srtiele 16=2 of the e Bow
for She yeer 1960 ent the ansust showa %0 De due thevesa wes patd.

(2) Thet sscesaneat ¢ 00I91% 1n the amsunt of PAL.60
ves Sosued Naveh 21, 1962 shoving aa s6ditions] amsunt Gue
Sased wpen additiencl partaceshiy repertadle incsas Iy vessen
of disellovance of & defunetion of §1,300 on the pertacrahly
sotuna for the year 1960, sad petitioners £1108 an applicatten
for sovision or vefund of wainesspereted Dusiness ten My 19,
3962,

(3) Thet the pertaseshty, Geante Glasners, 0 Méfle-
8ok Boad, Grest Noek, Bev Yook, fornerly consisted of partaces

1 Preak 8. Sstive, & beother, Jeha Betive, and tha'y nother,

Lhouise Betive; Wet Joka and Frash Bstive ensowted & coatvect
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vith louise Betive Svensferring hev sao~thisd Saterest ia
Cennte Glesners %o $he %we sens, ia retuss for whieh she was
% zecstve 00, 615.26 payudle 005.00 & weok and & further
POyueat of §25.90 & vesk for & esvaneat Aot %0 coapede for
£1ve Jeazs or Guring the vemsinder of hev 1ife, whichever was
eeter.

(V) That due %0 Wie enistense of ¢ sintlew Dusiness
mvmmnmmmummu
sstpete was & vessemadle Wsinees eupense.

Besed wpen the fevegeing findings ead a1l of the
ovidanee presentet hevein, the 8020 Tex Gemmtecion hevedy

() het the Gefuction of §1,300 oo & Dastaces empense
was & proper defuction. |
| (3) Thet asecssment £ 008910 for 3960 Gated Mnpeh M,
1962 was tnserrectly Sesned and $s eancelled 3a il

45D IT Is 50 GADERED,.

Bateds Aldeay, Wew ewk othday of Junuary o X987 . e
OPATE TAX CHBIZEION
/s/ JOSEPH H. MURPHY
/s/ JAMES R. MACDUFF

/s/ - WALTER MACLYN CONLON




