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STATE OF HEW YORK
STATE TAX COMMISBION

A B L I Y

IR THE WATTER OF THE PETITION

REDETEMINATION OF A DEPICIENCY
OR ¥OR REFUND OF UNEBCORFORATED. SURL.
NESS TAXES UNDER ARTICLE 23 OF THE
TAX LAY FOR THE YRAR 1962 :

The taxpaysr having duly filed a petition for a rede-
ternination of a deficiency or for refund of unincorporated
mmmmmwnnwtmmxmmrtmm
1962, and & hearing having been held in connection therewith
&t the affice of the State Tax Commission, 80 Centrs Strest,
Hew York, New York on March 7, 1967 before Francis V. Dow,
mwm«wmwnmmmrm,u
which hesring the taxpaysr's representative sppesred and testi~
M,mwwmmmammmmw.

The State Tax Commission heredy finds:

(1) That the taxpayer filed an income tax return for
the yesr 1962 in which he reported business income as & sales
sgent in the emount of $21,456,96; that the tsxpaysr 4id not
file an unincorporsted dusiness tax return for the year 1962,

(2} That a notice of deficiency and statement of amdit
changes were issued for the year 1562 on Novemder 22, 1965 (File
No. 2-3281578) determining unincorporsted business tax and interest
dus in the sum of $554.17 which was based on the failure of the
taxpayer to file an unincorporated business tax and computing
unincorporeted bdusiness tax on his income as & sales agent,
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(3) That the taxpayer represented three prinsipals
for whom he sold bottles, labels and bottie oops to soda bottling
- companies} that the taxpayer scld the product of his principals
to the sane customers; that the taxpayer hed less than ten
custoners.

(b) That the taxpayer was not permitted %0 solicit new
customers without cdtaining persission to 4o so from his princi-
pals; that the tapayer was paid commissions on sales from which
no deductions were withheld for social security or income taxes}
that the tapayer did not belong to any employee banefit plans
of his prinecipals.

(5) That the taxpayer was required to file sales re-
ports with his prineipals; that the taxpayer was not comtrolled
by his principals as t0 the msnner OF mcans sales orders were ‘
obtained; that the taxpayer was not reizbursed for my of his |
selling expenses; that the taxpayer's claimed expenses insluded
entertainaent axpenses for acliciting customers, gifts and
souvenirs for items given at trade conventions for good will
given to maintain his customers, and sxpenses for tyede cenven-
tions, hotsl and food, beank charges, telephone, autoc remtal and
dspreciation.

(6) That the taxpayer rented a yoom in which he stored
saxples of the merchandise sold by him for his prineipals; that
the Sapayer employed no assistants; that the taxpayer maintained
records of his sales in a file cabinet 4in his home; that the
taxpayer incurred postage and office stationery expenses; that
the taxpayer deducted $720 as his expense for mainteining dusiness
recoris and office squipment; that he deducted $250 as the expense
of renting a room for storing samples of the merchandise that he
s0ld,
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Besed wpon the foregeing findings end sll of the
evidence presented herein, the Btate Tax Commission heredy

DECIDEM

(A) That the taxpayer maintained an office in his home
in connection with his activities as a sales agemnt; that the
activities of the taxpayer as & sales agent as set forth ia the
findings of fact were carried on by him as an independent con~
tractor and not as an employee and constitute the carrying om
of sn uninsorporated bSusiness the ineome of which is sudbject to
an unincoyporated business tax within the intent and meaning of
section 703 of the Tax Law,

(B) That accordingly the notice of deficiency and
statement of sudit changes for the year 1962 (File No. 2-3281578)
do not include sny tax or other charge which could net have deen
lawfully demanded and that the taxpayer's petition for redetermi-
nation of a deficiency or for refund of unincorporeted bausiness
tazes be and the sane is hersdy denied.

Dated: Aldbany, New York, this 5th  day of May » 1967,

STATE TAX COMMIASION

/s/ JOSEPH H. MURFHY

T Presideat

/s/ JAMES R. MACDUFF

Commiasioner

/s/ WALTER MACLYN CONLON

T Commiseloaer




