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BUREAU OF L.

MEMORANDUM

Commissioners lvturphy, Macduff & Conlon

Solomon Sies, Eearing Off icer

, /f..o. 2<

C*-,fuL62.

TO:

FROM:

SUBJECT: ELLIOT A. CAPLIN

L954 Arrsffrhcni fb-40l252
L955 Assessment #B-566320
1956 Assessment #B-Z645g4

Article 16-A

A hearing with reference to the above matter was held
at the New York City office on .January 16 , L964.

There are three issues involved hereins (1) whether the t
filed a timely application f,or revision or refund with respect to the
assessment for the year 1956, (2, professional exemption from
unincorporated business tax with respect to income received from
Alfred G. Capp and Art Services, rnc. Els a script $rriter of gerialized
comic strips; (3) with respect to the income received by taxpayer
from The Hearst Corp., Kings Feature Div., whether Less than g@6 of
such gross income represented services actually rendered by him as
a writer of comic strips, subject to unincorporated business tax.

The taxlnyer filed personal income tax returns under
ArticLe 16 of the Tax Lavr for the years Lgs0, 1955 and 1956, but
did not, file any unincorporated business tax returns for said years.
on his return for the year L954, the taxpayer reported hrages received
as "Writer" from Alfred G. Capp and Art Services, Inc. in the amountg
of  $2 '255.34  and $3 ,273.33 ,  respec t ive ly .  rn  add i t ion ,  he  a lso
reported on Schedule nAt' net income from business as "script Writer,,
conducted at his home at 34 Monroe Avenue, Larchmont, New york, in
the amount of $45,802.03. For the year 1955, he reported on Itern 10,
compensation as an employee for Art Services, Inc. in the amount of
$13,972.4L, and from King Features in the amount of  $741579.44, or
totar compensat ion as a wr i ter  in the amount of  gggr5s1.g5, less
expenses of $32,OO9.33, or net wages as an employee in the amount of
$56,543.52. For the year L956, the taxpayer_ reported salary income
from U. S. pictorial, fnc. as an executive in the amount of, $5rOOO
and, in addition thereto, he reported net business income on Schedule'rAf in the amount of 959,032.34. Ttre fncome Tax Buread iesued
assessments imposing an unincorporated business tax on the ground that
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the taxpayerrs activities as a writer of comic strips constitutes
the carrying on of an unl,ncorporated business. It is to be noted
that the income reported by the taxpayer as wages received from
Alfred G. capp & Art Services, Inc. for 1954 were not included in
the computation for unincorporated, business tax purposes in the
assessment' for said year but were included in the assessment for
1955. When the assessments were issued in 1959 and 1959, tJrere
vras doubt as to whether a writer uras entitLed to professional
ercemption under Section 396 of the Tax Lavr. Eowevetr, !lr. Arvie
,rohnson, in correspondence with the taxpayerrs representative,
raised the issue as to whether the go% rure applied.

The assessment for ttre year L956 (Assessment #8-2645g4)
was made on March 16, 1960. The torpayerrs representative wrote
a letter dated JuJ.y J,2, 1960 protesting tlre assessment. Alttrough
it is contended that Forne IT-113 (application for revision or
refund) were timeJ.y filed, no IT-ll3 could be located for said yeatr.
I am, hourever, of the opinion that the letter of protest of July 12,
L960 constituted a timely application for revision or refund for
the year 1956 in accordance with s3z4 of the Tax ravr.

fhe tuqrayer graduated from ohio State University in 1936.
with a Bachelor of Arts degree. During the years in issue and for
severaL ,years prior thereto, the taxpayer rdas and still is a ryriter
of comic strips or features. Ele creates eharacters, outlines plots
and r,rrites the continuity for comic strip serials. Ee is not ln
artist. The illustrations and the lettering for the comic strips
are performed by artists at the direction of ttre taxpayer.

Tf,he income received f,rom Alfred G. capp and Art Services,
rnc., (successor in interest to Alfred G. capp) was pursuant to an
oral agreement that the taxpayer had entered into with his brother,
Alfred G. Capp, whereby the taxpayer wrote the script or continuity
for a comic feature calred "Abbie An, srats.,, Alfred G. capp had
owned the rights to this comic strip and had previously made irrange-
ments with an artist for the execution of ttre drawings and lettering
thereof. The reason Capp requested the taxpayer to rrrite the con-
tinuity was that, he had become engaged in other ventures. witb
respect to the income from tlris source, Al Capp and, Art Services, Ihc.r
deducted withhoLding and sociaL seeurity taxes. trhe ta4nyer had no
agreement with the artist wtro drew the illustrations and lettering
for said comic strip, except to provide him witJr the script (&inuies
of hearing, pages 32, 33 and 34) . I am of ttre opinion tJrat tlre
aforementioned income is exempted from unincorporated businesE tax
on the ground tftat it was derived from the taxpayerrs prof,ession as a
writer and have recomputed the assessment f,or 1955 as more fully set
forth in tlre proposed determination.
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The taxpayer entered into written agreenents vrith the
Hearst Corp-, K:lng Feature Syndicate Division, whereby lre was reguired
t'o Prepare and deliver to the Syndicate a d,aily and wLekly sunday page
comic serial strip entitLed "lltre rleart of ;ulitt Jones' and uBig BeD1.r,
Pursuant to said agreements, taxpayer was to receive 50% from the sale
of said material plus 50% of the ioyalties from t?re sale of book,
radio, terevisionr novelty, toy or motion and,/or tarking picture
rights to said materiaL titr, giraranteed, minimums. Arttrough there wetre
fgur eg$Qe$€ngr, ttvo fer t}re grtLy f3{tur53 of rrch og gni oonl€
seriaLs and two for the Sunday p"!." of each, only the agreement for
the sunday pages of "Ehe lleart of .ruliet Jones" was presented. (rax
comm. D<hibit N) $he taxpayer was requested to subnit copies oi
the otf,rer three agreements but faiLed to do so. llhe agreements furtJrer
provid'ed that paYments vrere to be made to taxpayer on or about the
20t$ of the month to cover tJre share of moneys actually received during
the preceding month.

trhe taxpayer submitted a copy of a written ,'contract of
emp1oyment,,, dated Decernber 31, Lg0g foi a period of ten yeare from
said date entered into wittr one .Tohn cullen Murphy whereby the latter
was to deliver_to the taxpay€rr orr at his direltion, to tlre Syndicate
installments of the comic strip, ',Big Benn', in black and, whit". or
color, together with such other drawings and other art work, including
the Lettering; tlrat pursuant to said agreement, Murphy was to receive
fifty percent of the net amounts received by the taxpayer from the
Syndicate plus 33-L/3 percent of the net amounts reciived by the
taxpayer from royalties includ,ing the sale of book, radio, television,
novelty, song and rnotion and,/or tal.king picture rights to said
material with a guaranteed mini.mum of $zOo.OO per week. lfhe taxpayer
also entered into a similar contract of emptol.ment with one Stan Drake,
the artist commissioned to do tbe drawings ana o*rer art work,
including lettering for the comic strips, "The Eeart of Juliet.fones,l
both the daily and Sunday instalLments. Although t}le taxpayer was
requested to submit a copy of, the written agtreenent with ttre artist,
Stan Drake, he has failed to do so.

There was submitted into evidence a statement of the Syndicate
for t*re year 1956 (raxpayer I s Exhibit #4) indicating that the graid
totar paid for the daiJ.y and sund,ay comic strips toi uoth ,,l[he Ireart.
of Juliet Jones" and "Big Benn'r amounted to approximately $13oro00.oo(which included royalties of g75,O0O); that allroxirnately $55,OOO.OOwas paid to boff,r artists - appro(imately $2T .OOO to Stan Drake and
$28,000 to J*l cuLren Murphy. arthough the taxpayer was requested
to subntit simiLar staternents for the y""rs Lgs4 ina fgss, 6e faileJ
to do so.

The taxpayer contends that the Syndicate empJ,oyed hin towrite the continuity and, the artistE to do the illustrations; t-lrat tle
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Syndicate and not the taxpayer e:cercised, controL and supervision
of the art,ists; that the taxpayer was merely an intermediary in
connection with the paynents that lrere made by him to the artists.
ttre taxpayer was requested to submit corroboration in the f,orm of
an affidavit or ttre testimony of an officer of the Syndicate. xhe
representat,ive for the taxpayer stated at the hearing that tlre
syndicate felt that its rerationship with the taxtrnyt" ,"" fully
covered in their written agreements with lrim, 

"rra 
tbat they ,oold

not furnish him further or additional information or be involved, Ln
the dispute of the taxpayer with the Tax commission (t4inutes of
hear ingr page 53).

rn the case of @, 2gz N.y. 2390 it was herd
t } ra t teachersopera t ingamoughsuperv is ingandout1 in ing
courses of instruction are not necessarily considered a part of the
personal services actually rendered in a teacherrs profelsion and
that the work perforrned by the assistants shouLd not be ascribed to
the supervisor. rn that case it was shown that additional teachers
and' assistants empJ.oyed were paid salaries from gross income ranging
from 365 to 5L% so that the amount of gross income availab1e for $r!'
turpayer's personal services was reduced to less ttran g0% fixed by
statute. -

fitre instant case is to be distinguished from the case of
voorhees v- Bat'es 3og N.Y. lg4 vrhere one of the issues was whether
80% ot' t*re taxpayerts gross income was derived from his personal gerviceg.
Ihe Court there held that the taxpayer was noE, in fact, t}re employer
of the musicians and arrangers, attrrougrr on his return he indicated
the total amount received from tJle sponsor and deducted as expenses
the salaries paid to said rnusicians lnd arrangers.

r am of the opinion that under the agreements of the taxSnyer
with the Syndicate, the formetr vras required to .furnish ttre latter witJr
complete comic strips, thatis, the continuity plus the iLlustrations;
that' the taxpayer entered into separate ana iniependent contraetE witS
the artists for the drawings and ilLustrationr oi said comic strips;
tfiat the moneys which ttre taxpayer either paid or had the Syndicate pay
to the artists were not attributable to seivices actual.Iy rendered by 

-

him; that the gross income nzhich t*re taxpayer vras to receive from tlre
syndicate exceeded' twenty percent of ttre gross income derived from
personal services actually rendered by him in which capital ig not a
material income-producing factor; thai the activities ir tn" taxtrnyer
in connection witlr such income constituted tJre carrying on of an-
unincorporated business in accordance with the intent ina neaning of
s386' Art'icle 16-A, of tlre Tarr Lawr sirnilar to ttrat of a producer whoundertakes ttre complete production of a pJ.ay.
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