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TO:

BUREAU OF LAW MWMM -z
MEMORANDUM  /ZFeovrye o enZa) ,2’

Comnissioners Nurphy, ¥aeduff and Conlon

FROM:  Alfred Rubinstein, Hesring Offieer
SUBJECT; Petition of Lester D, irown for

redeternination at s deficieney
or for refund of numm
dusiness Ssxes under ao
orchcm:mmmm:. ,

A heari mmmwucamzwuumum
me at the off: fiee of sha Stase Tax Commission, 80 Comtre 30Feas
Kew York, Bew York on Jume 26, 1967, m»mmm“hu
were as mtu on the transeriph.

The issuss famvolved (1) m agtua) et of m
sest on the stoek culuugo mm um ‘e

as a floor broker and
exompt mtnum, and W'. mf" Mu

tuted trading solely m his own acecunt,
r filed a parsonal incoss tax 1960

g

| Eom Pederal mzmum nam |

00 mm on the sale of h&; ou
tm lenge, & dedustion ¢
“alot;trmhh m&m‘uamm

Mmu% sudit changes dated Fedrusry l, 1 (Fth ltc 3 ‘
4397387 Insome Taxz Sureau recomputed taxpe c;“
%a the ::am olg,ﬂggﬁxb% m:f:i 1»#':: in m‘:;m l‘ '
$841,06 both attributeble to his reside snd fer mpdisnl w S
O% }&M uxmagmma:m .mmamumu -

o )

hs seat on the exghange,

business toxes of 22,085,80 wish intereat, axpay:
miuon for redetermination on April 29, 1945

:gpnﬂg congeded Sha wgtpr:::y of ﬁ _ {
deductions for taxes, intere nedl SXPLRSSS tu-
neces, end Listsed due foums e 10 iatiaeied sbersis ....::.::

n the sele Y on ® .

addivional personal ineoms Saxes for the ssmm year mm
1962 (No, ABCILA1Z) was not involved in the ariag although tam-

er flled a tinely & sion for revision, had rmqa
i’:’ file & demand tog w“
Taxpayer contended (1) thmnnsmum . She
of his o fnsesuch as the purchase m&a by
although he sdmistedly paid only 380,




uﬁ*

of the Tax law, (3} that & npeglalist is not & dealer withia
meaning of section 703(d) of the Tax Law, and (4) Shat tal
was not & material income producing faetor im his occupations

: The taxpayer purshased a sest on the New York Stock Exehange
in 1933 and me & partner in the firm of F. V., Foster & G0y
He acted an a floor troker and specialist, As & floor Lrokew,
he executed buy and sell erders for other brokers, &«
share of the evmmissions paid by the traders, As & specialiss,
he wes required to maintain an orderly market in gertain sequris .
ties by buying and selling for his own acoount when the demand
or supply was insufficient to prevent prvc%g&tnu‘ fluctustions

in prices, The funds for the yurchase of his seat, and the =~ -
capital required of a specialist, were borrowed on the sscurisy

of his seat on the exchange, R P

In 1960 the Saxpayer sold bis seat for $140,000,00, and

broker gmaauicon s profession within the mesning of seetion 72%:&3,

, r&port@d as a long tern capital gsin, %60,000,00, as thﬁfdiffif'i@";

~ borrowed in 19333 and sthat in 19

between his cost and seliing price. Ee now alleges that the .
astual coat of the socat was $£150,000,00; that the entire sum was -

33 he settied the indebtness by
payment of $80,000,00 which he borrowed elscwhere, and repaid
in 1960 from the procesds of the ssle, Taxpayer was requested
te furnish a eopy of the ,0r any other document relating

to the chase of his seat in 1933 to suvstantiate tha$ he had

__paid $150,000,00, but no such papers nor sny other substamtiation =~

ave been furnished, Awaard&ng%g.‘tha in on the sale of the
seat was preperly computed at 360,000,00, the amount reported .
on his Federal return, The sale of the seat, in effect, liguidated
the taxpagor'a tupiness, and the gain realised was ineludible in
business income pursuant to section 705(a) of the Tax lLaw, <

The taxpayer's activities as a floor brdker consisted of
exneu&ig{ purchase and sale orders for other brekers who wers . -
physically unsble %o transact the business because sf leawvy -
tréding or other ¢ rary conditions, Ho dizeretion wis sxer~
cised in these activities, fees Leing earned werely Uy going to .
the post of the specialist on the floor of the ex e and
executing the order in the name of she prinel troker,  His- -
agtivities as a specialist required him to maintain an inventery
of certain stocks and & minimum amount of cash, in order %o ,

- maintain an orderly merket, By providing a source of lupg ;,OR
' or

stock in hedvy demand end standing ready to purehass stoe :
whiech no. ser i readily available, the specialist exsreises
& stabllising influence, preventing runsway markbts. Listle, 1 -
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any, discretion is permitted the specialist, His inventory eof
stock and cash must Le kept st minimum levels, pursusnt to SEQ
and stock exchange regulations, and he is required to purehase
and sell at prices fixed by regulation within fragtions of the
srice of the last sale, In voth cases, as a floor troker and

as a speolaiist, 2 scat on the exchange is required,

Agcordingly, I am of the cpinion that no element of special
knowledge or learning was applied to the affaiis of others in
any of taxpayer's business aciivities sufficlient to constitute
the practice of an exempt profession; that capital, in the form
of & seat on the uxuha:fs. and an ianventory of stock and ¢cash are
essentisl income produeing factors in all of sush activities,
within the meaning of section 703(e) of the Tax anl that tax~
payer's activities as a specislist comatituted deeling ia sequrie
ties and his inventory of stock was held priparily for sale teo
customers in the ordinery course of Lusiness, vi the meaning
of section 703{d) of she Tax Law,

For the reasohs stated acove, the taxpayer's patitich should

be denied, The decision of the Tax Commission should be in She
fors suimitted herewith,

/s/ ALFRED RUBINSTEIN
B ‘ Goy

“eptenber 19, 1967
AR nn
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STATE OF NEW YURK
STATE TAX COMNISSION

IB THE MATTER OF TRE PETITION
oF
LESTER D. 8ROWN
I L O A e

TALES UNDER ARTICLE 23 OF THE TAX LaW
FCR THE YEAR 1960

S WH S BB Wk S B SR B A 40 WS

Lester D, Brown, having filed a petition for Mmuou
of a defictengy or for refund of unineor;orsted tusiness Saxes
under Artiecle 23 of the Tax Law for the year 1960, snd a hearing
having been held before Alfred Rubinstein, learing Cfficer of the
Department of Taxstion and Finanes, at 80 Centre 3trest, Hew York,
Rew York, on June 26, 1967, st whigh hearing the taxpayer appearsd,
in person, and the matter having been duly examined and mm.

The State Tm Conmission hereby mm:

(1) That Lester D, Srown filed & personsl income Sax return
for 1960 nmﬁ.m adjusted w:a ingome of $29,883.52 of whiech

$30,000,00 represented the recognised portion of & gain of $60,000,00

realised on the sale of iis ssat on the stock exechange, and from
which a deduction of 3116.48 was cleined as a loss from his dusiness
as 8 stoek hroker; that by notice of deficiency and statement of
auvdit changes dated Pelrusry 8, 1965 (¥ile Ko, 8597587) the luncome
Tax Burcau disallowed as Lusiness deduetions resl estate tames of
8955.45 and mortgsge interest of $841.,06, both relating to tan-
payer's residence, and mediesl expenves of $465.,00, making in all

& total sum of £2,261,52, and recomputed taxpayer's tusiness ineons
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as $62,145,04 by sdding theretc the geia realised on the sale of
his sest on the stock exchange, snd imposed unincorperated Wusiness
taxes in the amoumt of $2,085.00, with intaress; thas Saxpayer |
£iled & petition for redeterminstion on Bril 29, 1965,

{2) Thas in 1933 the Saxpsyer prchased a seat on the
Hew York Stoek Imohange at & cost of $80,000,00 !has s¢ shas tine
the taxpayer horrowed $80,000,00 to fiasnes the purehase of bhis
seat} that sueh seat was used by She La.peyer in jureuls of his
occupation as a floor broker'snd specislist on she New York Stoek
Exehange} that as & floor Lreker the taxpaysr exeewted purchase and
sale orders for other brokers, receiving comaissions for sueh serviees;
shat as & speelalist the Sazpayer was required to purehass sad sell
cortsin seeurities, for h&s‘m secount, av prices fixed Wy NMM“
of the oxehange sad the 3XC in order to mintain an ordearly merket
in sush sequritien; that as & spegiaiist the taxpayer was required
tc meintain an inventory of stock end cash at ainisum lsvels sed by
regulstion of the exehange and the 35EC; theat nome of taxyeyer's
businese activities sermitted the cxmreise of indepedent Judgment
or diseretion on hie partg thet in 1560 the taxpayer seld his sees
on the exchange for 3140,000,00 and repaid the balange shen #8ill
sutstanding en the debd he incurred in 1933 when he purchased She
oot

{(3) That she Saxpayer cuncedes Shat the deductions Saken
on his personsl income tax retura for 1960 for resl estate Sames
and sortgege inkersest, both related So his residemcs, and medical
expenses, all in the tetel sum of m.md!. WS DATSCARl SRPNNSS
and not gonnegted with his business for sush year, |

lssed upon the foregeing findlags and sll she evidenee
presented herein, the 3tate Tax Commiesicn hereby




DECIDES:

(A) Thet in 1960, the taxpayer was engaged in the business
of floor broker and specialist on the New York Stoek Exechangej that
taxpayer's activities required the use of capital for the purchase
of a seat on the exchange and maintenance of an inventory of stock
and cash; that such neceaa#ry capital was a material income pro-
ducing factor in taxpayer's occupation; that taxpayer's activities
as & tboor\braker and specialist did not constitute the practice
of a profession, within the meaning of section 703{c) of the Tax
Law.

(B) That taxpaytr'n activities as a apueialiut rcqulrad
him to mainuatn an inventory of securities; to purchase addittonnl
shares thereof on the open marketj to sell shares chcreaf-ﬁn,&h0~j
apghﬁnarkat: that such securities were so held and purchased by -
th;,taxpgyaﬁ, as a dealer, primarily for sale to custoﬁnrl'ia~thtfﬂ'
- ordinary course of hia business or trade; that taxpayer's &t&iviﬁtqs
as a specialist did not eonanitnaa the purchase and sale of propcrhy
solely for his own account, within the meaning of section 7@3(d)
k'ef the Tax Law, |
| | {C) That on the aalc of his seat on ‘the New York Stoek
Exchange in 1960 the taxpayer realised a gain of $60,000‘003 thas'
kuch gain was derived from the sale of business property and waa
attributable to taxpayer's business activities and constituted ;‘:
buaineaa income within the meaning of section 705(a) of the Tax f
Law,

fﬂ) That claimed deductions for real estate taxes La'thi
sum of $955.46 and mortgage interest in the sum of $841,06, bosh

attributable to the taxpayer's raaidence; and medical expenses in
the sum of $465.00; being in all the total sum of $2,201,52, were




not counseoted with nor ineurred in the oconduct of taxpayer's
wvusiness, within the meaning cf seetion 706 of she Tam Law, and
wers properly disallowed in recomputing the taxpayer's business
incone,

‘ (B} That, sceerdingly, the taxpsyerts net business insomm
for 1960 was in the amount of 252,145,047 that she netiee of
deficlency inposing unincorperated business Saxes upen the taNpayer
for 1960 is correct and the amount set forth therein 4is due and
owing together with additional interest and other statusory sharges)
that the said notice of deficieney dovs not inelude acy tax o
other charges whieh could not have besn lasfully demanded, and
that taxpayerts ;etition for a redetsrsinatioca or refund with
respect thersto be snd the sase is heredy denied,

Datod: Albany, iew Tork thiso7tday of November s 1967,

STATE TAL CORMIBSYION

/s/ JOSEPH H. MURPHY

LTER

/s/ .

MAC
i £4 )

LYN CONLON
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