- BUREAU OF LAW 7 W A. 2.
| 'MEMORANDUM /3014422747 e L

10: Commissicasrs Nurphy, Naoduff and Conlem o
FROM:  Alfred Rubinstein, Hoaring Offiser

SUBJECT: petitieom of Leuls and Martha Bernstein
for redeternination of & defisiency &
for refund of persenal incoms taxes
dor Article 22 and uninsorperated
taxes under Arsicle 23 of the Tax Law tn' :
the years 1961, 1962 and 196)

A hoar thufmmtath%o%mm
gw at 80 Centre SM,::v!'oﬁ, lnMu““m
Leuis Bernstein, appeared
repros ' utl'u wg::' trmnip‘
y ”
“‘8 .

The Lssues invelved wire (1) dissllowanse of

deduoted as ¢latmed bdusimess expesnses for 1962, _W
Saxpayerts Mﬂun s 4 salesmm fer mmio :
soustituted sarrying om of his owm business.

A notiee ot ‘defioieney for sidl porsansl inseme |
taxes dus for 1942, in the mt of t),m!.uu‘)u- :
uary 17, 1966, huod on disallowmnve, :or Poleral eadit W;‘

of buhnu expenses in the mmownt of 1,0409.72. 4 sepavelte
notise of deficiensy for wnimsorporabed buu»u taxes faw
1961,196!»&196 i.nt!amﬁcrﬁ__.ﬂ ‘
Jmuary 17, 1 ased on a finding that Saxp
Sivities during ‘m. yoars oomstituted nnhr
a business.

Taxpayer conceded s defictensy of #&5.63 aped on du- ‘
allowance of o¢laimed business u::,ﬁ!.m for 1962, and ebjeeta
solely to the ‘imposition of winsorperated bus s Samede

Taxpayer, a ae-nuuu salesmm, tmumm
nanufagturers of wemen's and shildrwm's wear. NHe w
extensively in the ums, M\m’“ nmx amd othey

ineluding reat for stor jod his inemnd
a8 business ineome on &m ¢ of hii Mm tﬂl: g D
returns, No social security or ineome tm m uw-m
his earnings, ner were sny of his expenses re

hhw %o thc Tax em-- on dated 3eptember 7, 1 W
rg::d himself as "mn dent sales nprmuﬂm aﬁ
supervision of any was sxereised

untmu that he was an émployes, and relies e ‘setinivion:
unt‘a:m in Pederal M‘l’t‘a‘z instruction sheets whieh h
submi .
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Seeni ) of m Tax Law ,umm M a)ed m
sentative w’u be hm:' MM
business - O
ulm ‘1;

the WM mulhl Muzuol s tﬁtm Mm e
ummt.

Taxpaysr vas not sonsidered to be e »,by his pph
nim-,m»muodm-m &ty m oF emtirol o
hin, talmrwtmmp FERGS NOF I ey
for expenses. axpayey m m-m;m -

sbove, Shat he

! of ¢
W’i 8 ¥
n |

“"““‘:&i& z mw She »m- tmmmm ~ B
dofiel e sustained. The desinisn of Yhe Tax Supe
nisaion be Mtuﬂdlr h the forn horoutth Lt P

- ARtem

Meveh 1, 197

(-24-67

sspley sn assisSant u d’ nn u ) od
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BUREAU OF LAW

MEMORANDUM . o

N (o Deputy Commissioner Igoe o v

I FROM: E. H. Best, Counsel B 0%%5g. ‘f‘

SUBJECT: IRVING A. STEIN . ,,;,.7?:‘(3.,;“'. e

1948 Assessment No. AA-L55606 . éﬁ%» ’ﬁgi; ) s

. 1949 Assessment. No. AA-562353 A on, O

- 1950 Assessment No. AA-6995L:9 7on g s to

1951 Assessment No. AA-840623 arewmY .

1953 Assessment No. B-262353 , semagmtnae T

: 1954 Assessment No, B-461456 ‘5Q5Y1913d4 s

’ 1955 Assessment No. B-554400 ‘ A v
1956 Assessment No. B-L72774 e e X

1957 Assessment No, B-781153 RSN ;ﬂ‘

. T '.",.u'.:.- C A

Formal Hearing ' B i L

The primary issue involved herein.is whether the taxpayer, - =
a sales representative, soliciing the same customers, covering the . ...
same area sirultaneously for several vprincipals, was an independent
contractor subjeet To unincorporated business tax or an employee f
exempt therefrom under Section 386 of the Tax Law. The secondary -
issue is whether the taxpayer is deemed to be engaged in an unin-
corporated business by reason of the fact that he "maintains an o
office or employs one or more assistants or otherwise regularly Co
~carries on a business" within the intent and meaning of Section 386 - ..
of the Tax ILaw. - ' G

The material facts indicate that the taxpayer was a sales
representative for six plumbing supply companies during the years
1948 through 1950; five in 1951 and 1953 and four during the years
195% through 1957; that none of his principals exercised control S
over the manner in which the taxpayer carried on his sales activitiesj -
that all of the principals knew and permitted such multiple repre- = il
sentation; that the taxpayer solicited the same customers in the same . T
territory simultaneously on behalf of all of the principals whom he L
represented; that only one of the principals treated him as an L
employee for payroll tax purposes and only during the years 1948 . .
through 1951 and 1953; that_he meintained an office in the basement = '
of his home during the years I9¥8 through 1951 and also in 19533 IR

“That he employed his brother to assist him in connection with his '
sales activities during the year 1948 and part of 1949 and thereafter
employed his son-in-law as such sales assistant at a fixed anmual i
salary; that the assistant was under the taxpayer's control and that - 1
he paid social security, unemployment insurance and workmen's _
compensation on behalf of such assistant; that the taxpayer's
traveling expenses for himself and his assistant was borne solely SR
by him and that none of said expenses was reimbursed by the principals. : .
whom he represented. S . DI e e




[ ('\,

for your review.

TO

Deputy Commissioner Igoe » |  Page 2
IRVING A. STEIN |

B

. The taxpayer contends: (z) that he was an employee of all of
the firms whom he represented; (b) that the use of his basement was -
not actually an office but merely a place where he kept records of s
the commissions due him; (e) that the employment of an assistant was

 necessitated by the fact that his oys-sight was failing..

It is to be noted that a formal hearing was held for the
years 1946 and 1947 involving practically the same issue and that
2 determination was issued by the Commission on August 19, 1955
holding the taxpayer subject to unincorporated business tax in
accordance with Article 16-A of the Tax Lawe :

The hearing officer is of the opinion that the principals R
of the taxpayer were more interested in the results of the activities .= .
of the taxpayer rather than the manner in which they were carried onj; = - -
that the simultaneous representation by the taxpayer of several R
principals constituted the carrying on of an unincorporated business L
in-accordance with the decision in the case of Peo. ex, rel. Feinberg
Yo_Chapman, 274 App. Div. 715. In addition thereto in accordance with
Section jgg, Article 16-A and Section 705 (£), Article 23 of the Tax -~ = 7
Law, an individual who employs one or more assistants is deemed to be -~

-engaged in unincorporated business be reason of sellin wares, .,

merchandise for more than one enterprise. Although the taxpayer

contends that he was compelled to engage the services of an assistant.
because of his failing eye-sight and his inability to cover the .
territory when it became dark, his testimony at the hearing discloses B
that he solicited customers without his son-in-law (Minutes of Hearing, =
Page 31) and that two cars were used during the years in question, . == =
except 1948, R . . ' o

. I am in accord with the opinion of the hearing offiCer”and_ 5:1':
am submitting the entire file together with the proposed determination '
Kindly return the file together with your comments.;s; i




DEPARTMENT OF TAXATION AND FINANCE

. » MEMORANDUM .
B ~ N . . . ‘ | N : . v . | ‘
TO: - Edward D. Igoe, Director OFFICE Income Tax - Albany
FROM: = Laurence S. Gifford DATE October 11, 1962 =
SUBJECT: Samuel Kossower » Prim o g one il ot
. . - - '\!:"D Frresye 2 3
e, 195L Assessment B-197887 s TSR g
:-"' -“).‘u.\' " Fl”' §11 .f . "‘"“"'-«:;' FIN [N FAU"‘V‘. .!,‘,'. b ey - new K o

00T3 01230 Ocn: %2

.._---—s;le., ooreoentc.tlw was SU;)J ect Lo L.he unlncorporaued business tax where
= Talnvained no office within oy wiguout the stabe of New York,

Durlng the above year, the taxnzyer sold furniture for the Youngsv:.lle
Star Hanufacturing Company of Penisylvania. He also represented, on a
limited scale, Two other non-corzeting firms, %

The record shows that the sales territory of the taxpayer was the
eastern seaboard of the United States. He had no written agreement with
any of his principals, Each principnzl was avare that the taxpayer represented :
the other two firms, The taxpayer meintained no office within or without Lo
’ New York State, the taxpayer stating in this regard that he worked from his - ‘
home, Approximately two-thirds of the sales commissions of the taxpayer
were attiributable to sales made by him while he was working without the
State of New York. None of his principals exercised control over the time
or manner in which he carried on his work in their behalf. ‘

In the absence of such omloyer control, the taxpayer is deemed to R
be an independent contractor. 43 an J.ndependent. contractor, he would not [/
be exempt under the 1953 salesmen amendment, pursuant to the Law Bureau L
mterpretat:.on of such statute.

However, since the taxpayer maintained no business office either

within or without New York State, and s since he carried on the same type

_Of activities (Solicitation of orders) without the state as Within the

“state, the sales commissions eared from ‘outside’ “solicitations would :
be-excluded from New York income, in ascordatice with the determination s
/(J ofthe bffat“‘Tax Commission in tne case of Bengamn Dub:.n. ' /-' o

; Te——

o W U On such a basis, the income of the taxpayer from New York sources )
: p 4 in 195 was less than the $5,000.00 unincorporated business tax statutory . =~ - .
G -z, exemption; so that the entire amount of the assessment, should_bL‘agcelle le \

A proposed determination in accordance with the above conclusions is
1 _ submitted herewith for the cons:meratlon of the State Tax Connniss:.on.

Hearing Officer




STATR TAX CODISSION

Q.‘“‘QQ’GO‘H‘Q"‘Q.“

IN THE NATTER OF TEE PETIVIGN
o
LOUIS AXD NARTEA BERNSTEIN

% o5 46 2005 S - un e §.

PAXES TEDER ARYI uvmtawnl:
m:mua.xou 196 |

B BN R I W A I R N B O RECW R R T W

 vedotesminadion of o deficiency or for vefwnd of povnensl =
mmm‘mw'uummm‘ &
;wmuemm&-tnmmnﬂcm“
1963 (PM2e #3-1T204S), end & heaving hoving besn hadd &
mmxﬂnuwm.muu.umw,
feve Alfved Rubinstein, Neaving 0ffiser of the S0ate Tan
mx—.nmmm,mmu&
ropresentative, Sidney Rudin, €PA, appoaved, ani he nabbelp

mmmmmﬂm' |

Q) metnuMthmh
mmmumxﬂ.xmumu“
mmmm-cmwmxmw
for 1962, and $21,629,00 fov 1963 frem his ccoupation as “Hile~
mmmﬂ:unmmcm
faswed Jamuary 17, 1966, 1n the amownt of $3,000.80, A6 me -
mwmmnurmumm
business tames for 1961, 1962 snd 1943) that by & sepavete netise
‘cmmmmm.ummdm |
muumnmsw,mummum
amowmt of $1,009.72 dodustod for 1962 were dlsallowed, and 80




ol

) That the Saxpayews esnsent $o the éisallevance of
Mom«.wmmmwmwxm

{3} Mmmzm..xmuxusmmﬂ
numwntntnmmdﬂuﬂ
shildven's aspparel; tmuummmmtmummo-
west making sales $o vegular custemers end seliciting new suge
Semers} that be incurred eupences en selling twipe of dhowd
$175 por weoks that the natere s extent -l' e Wb
Inswred were solely id his cus disevetions that he wes £300
%0 follow an itinerery of his own ehelse subjeet mmly o the
presiivitios of the twrades that his prineipals exereised no
‘supervision, direstion or ssntvel over kis astivities.

) mznmmxmxmuxmmm
mnmcunmmu-mmnum
muw-mm:mmwmummw
neminated "business incams” and gemputed en Schodule 6 of the
Podsral yoturn eu which all of his enpenses weve dodusted a9
mww;mumauwn
ummammmm;mmamm
were reinbursed by any of his prineipels; thst ne fnsens Sames,
mnmwmmmamnmamwmmaw
fren his oonpensatien by any of his prineipals. |

Based W the foregeing findings md a12 of whe @l
mmmummmw, |

PESIDES:

(A) mr-xmmmummumm
dMMﬂW&.immthu”
stantiated pursums to Pedoral sudit echangess that the Saspayers®




e
C (B) Thes during 1961, 1962 end 1963 Sexpayer Louls Bewme
stein's earaings frem his astivities as m Andependent poles
ropresentative, in the swm of $12,655.13 fer 1961, $23,900.85
for 1062 and $21,629.00 for 1963, sonstituted Yesedpts fPem &
reguler business swried en by him,

(6) That assevéingly, the motice of deficiensy impesing
sldistional poreenal fneane Saxes wpemn the tumpayey for 1968,
and the neties of ficieney impesing wainserpevated dusiness
Sex en the Smpayer fer 1961, 1962 and 1963 sre serreet; Wuah
the amewnts set fevth thevein are dwe and euing Segether with
adittional taterest mnd othor statutery sharges; Shat medthew
of seid netices of deficieonsy insludes auy San or other chevges
which sould Rot have boen Laufully demended, and that Whe tane
payers! potitien for velsterninstion or yefwnd with rospest
thevete be and the seme is hevedy demied.

Dateds Albeny, New Yook ®his 10th day of July ¢ 196 %

/s/ JOSEPH H. MURPHY L
/s/ JAMES R. MACDUFF

/s/ WALTER Mecr.g %?u 7




