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BATEDe QMMMﬂMthI“ MAY 03985

. STAYE TAX COMCISSION

/s/ ~_JOSEPH H. MURPHY

/s/ IRA J. PALESTIN

/s/ JAMES R. MACDUFF
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Deputy Commissioner E. H. Best
| RE: CHARLES B. SLAUGHTER (UBT 1956)

This file is returned to you for processing in
compliance with the request in Mr. Kelliher's memo
dated &/7/¢4. Please note Commissioner Murphy’s
comment cn the buckslip sddressed to me under date
of 1/22/65.

1/25/65
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CHARLES B, SLAUGHTER - UBT 1956 - FORMAL HEARING

The mamner of conducting this formal hearing is improper.
Taxpayer, not in attendance at the hearing, had two representa-
tives present, his attorney and his accountant. The minutes
show a "Q" and "A™ colloquy between the hearing officer and
these representatives for all but three pages of the 2l-page
record. The colloquy is mainly argument. Facts are imcluded
which obviously are mot within the knowledge of the speakers.
There were no witnesses apart from these conferees. No one was
sworn. There were two hearing sessions. Despite sowe reference
during the adjourned session to "previous testimony” in which

the hearing officer asked about a "Mr. Gilbert," there is no
testimony.

The statute provides that the Tax Commission shall take
testimony and proofs under oath. Tax Law, Sec. 171-Eighth. At
the hearing, evidence is to be submitted. Tax Law, Sec. 374.
See Sec. 386-].

Article 78 in CPLR provides:

Sec. 7803(4) The only questions that may be
raised in an article 78 proceeding are ". . .
whether a determination made as a result of a
hearing held, and at which evidence was taken,
pursuant to direction by law, is on the entire
recoxrd, supported by substantial evideance."
(Sec. 7803 identifies other questioms besides
the one here quoted.)

Sec. 7804(g) CPLR states that where the issue specified in

Sec. 7803(4) is raised in an article 78 proceedimg (returnable
in Special Term of the Supreme Court) the court shall make an
order transferring the matter to a term of the Appellate Division
held within the Judicial Department embracing the county im
which the article 78 proceeding was coumenced; the Appellate
Division will then determine the evidence issue raised by the
article 78 proceeding. These sections of CPLR derive from

sec, 1296 of the Civil Practice Act.

The undersigned agrees with the conclusion reached by the
ho.c£EE:EffIEEEﬁfE§~f;5\Bﬁfiiﬁ“lh.t the 1n!ggg§_;1xniiitﬁl”izl
tivity, for which he was compensated by a finder's fee, was
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CHARLES B, SLAUGHTER -2-

related to his investment counseling gervice as to be ipcluded
withig the base—£for-his unincorporated business tax. The point
of this memorandum however is to show misapprehensidm of the
conduct of a statutory hearing to test an admimistrative act.
It could have been stipulated on the record that the taxpayer,
more than 80 years old, was unable conveniently to attead the
hearing; that the statements made by his representatives who
lacked first-hand knowledge comstituted taxpayer's stipulation
of facts (a power of attorney executed in favor of these two
representatives appears in the file); or an affidavit could
have been offered by taxpayer to the effect that what his
representatives stated om the record would have been testified
to by taxpayer had he been personally present at the hearing.

The hearing officer has stated on my telephomning him that
it was somewhere indicated that taxpayer could met ceme to the
hearing because of his age; the hearing officer agrees that a
better procedure would be to have the facts stipulated on the
minutes.

__1 recommend that a_letter or affidavit be procured from
taxpayer to the t the statements made by his repre-
sentatives a e formal hearling as disclused by-the ainutés "V

when

atthe hearing. Mr. E4it dgtesd

I [ to him in the matter. For this purpose
minutes should be made available to taxpayer or his representa-
tives without charge.

Generally, I would like closer precautionary scrutiny at
the supervisory level of the comduct and reporting of formal
hearings; alternatively, a boning-up on adninistrative bearings
and evidence. Reference is made to my written comments on
“rhe Hearing Minutes™ dated December 4, 1964 in the John Ciampi
U.B.T. formal hearing matter. Imn my opinion the remedy is
temporary that hearings imperfect onm substantive or formal
grounds canr suffice if assurance is procured from the taxpayer
that he will mot take our determimation up to the Appellate
Division. A looseness in hearimg technique will some day over-
take the Commission in the Appellate Division.

Under no circumstances should we suspend efforts to correct
and improve practices that bring into question the adequacy or
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sufficiency of formal hearings on which the Tax Commission is
expected to issue its determinationms.

.

IRA J. PALESTIN
State Tax Commissiomer

January 21, 1965

This wemorandum or cc for:
Commnissioner Murphy: .. .
Commissioner Macduff

Mr. Best
Mr. Kelliher
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E BUREAU OF LAW
' MEMORANDUM
TO: Commissioners Murphy, Palestin and Macduff
FROM: Mr. Kelliher
SUBJECT: CHARLES B. SLAUGHTER

Article 16-A of the Tax Law
for the year 1956

Herewith is the entire file on this matter together
with the proposed determination sustaining the assessments
on the ground that certain "finder's fees," alleged by the
taxpayer to be isolated transactions, were derived from the
taxpayer's unincorporated business activities of investment
counselling. |

The facts herein are nore specifically set forth in
Counsel's memorandum to Deputy Commissioner Igoe dated June 30,
1964+ and hereto attached,

If you agree with the proposed determination, kindly
sign the same and return the file to this Bureau for further
processing.

Assistant Director

M3teca
Enclosure

August 7, 1964



