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‘. P,
TO: Commisnioners Murphy, Palestin and Macduff
FROM: Francis X. Boylan, Hearing Officer

SUBJECT; Solomon & Hilda Schwartz, application for
revision or refund of unincorporated business
taxes under Article 16~A of the Tax Law for
the years 1956 and 19§7

A hearing with reference to the above matter was held
before me at &0 Centre Street, New York, N. Y. on May 14, 1964,
The appearances and the evidence produced were as shown in the
stenographic minutes and exhibits submitted herewith,

The taxpayer conducted an unincorporated business as the
Majestic Fluorescent and Electrical Products Company, selling
lighting fixtures and component parts and maintaining a store
on York Avenue in Manhattan, New York, N. Y. In his application
for revision or refund he took the position that commissions
receivad on sales of other electrical parts, which he sold on a
straight commission for manufacturers, were reported by him as
unincorporated business income erronecusly, since he did not
handle that merchandise, which was consigned directly to the
custorers,., The commissions, he maintained, were compensatiocn
received as an employee of the manufacturera, The proposed
determination holds that the commissions were received by him
as an indepsndent contractor and were subject to unincerporated
business tax,

As Majestic Fluorescent and Electrical Products Company
the taxpayer sold lighting fixtures and component parts, operating
as a principal, and buving and selling from his store. By 1956
and 1857, the years under consideration, he also had become a
manufacturer's representative for sales, selling other electrical
parts for about five menufacturers or suppliers, operating on
straight commission and representing them in his own nama, as
Solomon Schwartz, in an area centering around New York, N. Y.,
and ineluding in some cases portions of New Jersey, Pennsylvania
and Connecticut., This merchandise was consigned directly to the
customers and was shipped by the manufacturer without being
warehoused, stored or handled by the taxpayer at his New York
store or anywhera, He had no employees in either capacity. He
was not covered ags an employee for any purpose by any of the
manufacturers, some of whom were in New York, He had no fixed
hours and apparently no supervision at all.

Tax Law section 386 states in part that the words unincorporated
business mean any unincorporated business conducted by an individual
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and so mean to indicate a business conducted by the individual
himgelf, and not as an employee of another. The section further
expressly provides that an individual is not to be deemed to be
engaged in an unincorporated business with respect to compensation
for services rendered by him as an employee unless such compensation
"econstitutes receipts of a business regularly carried on by such
individual”; that is to say, that receipts received by the individual
formally as wages or commission as an employee, may under the
circumstances be held to be receipts received by the payea for
services rendered or sales made in a separate unincorporated
business that he conducts, The section further provides in part
that a person is not to be deemed to be enpaged in an unincorporated
business "solely because of selling goods, wares and merchandise

for more than one person, firm or corporation unless he maintains

an office or employs one or more assistants or otherwise regularly
carries on a business",

Unless the commissions received by the taxpayer are compensation
from employment, the question whether the unincorporated business
conducted by the taxpayer as Majestic Fluorescent and Electrical
Products Company extends also to the work as a commission salesman
is not critical and need not be determined, since income from two
unincorporated businesses, or from one, is equally subject to
unincorporated business tax (NYCRR 280.3). Income from straight
commissions without incidental salary or drawings is at least
equally compatible with the status of an independent contractor,
ag it is with an employment relationship. Nothing in the taxpayer's
understanding with the manufacturers he represented as a commission
salesman or in his relationship with them indicates that he was an
employee rather than a self-employed salesman. Neither, he
acknowledges, did he regard himself as being their employee, but
he apparently relies rather on a reading of a certain further
provision of Tax Law, section 386 and related regulatory materials
to conclude that he is to be considered an employeea, Since we are
to conclude that the compensation received by the taxpayer as
commissions was not to be regarded as compensation of an employes,
the language of the portion of section 386 that exempts such
compensation, unless it constitutes a receipt of the separate
unincorporated business, is not pertinent here. Probably, even
if the commissions did constitute compensation as an employss, we
would hold that the unincorporated business would extend to such
compensation as an employee, since both areas were in the field
of electrical equipment and were closely integrated, notwithstanding
that he operated as a principal as Majestic Fluorescent and Electrical
Products Company and as an agent in selling electrical parts
other than lighting fixtures.

The further provision of Tax Law section 386 that a person
is not to be regarded as self-employed solely because he sells
for more than one principal unless he maintains an office or
employs assistants or otherwise regularly carries on a business,
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does not help the taxpayer. This piece of statutory guidance
does not apply here because the taxpayer as Majestic clearly
did otherwise regularly carry on a businesgs. Further, he diad
maintain an "office"™, that is, his store as Majestic, and this
provision of the statute giving evidentiary guidance does not
seem to import that he need maintain a separate cffice related
entirely or principally to the marchandise sold as a salesman,

Question 25 under Regulation 281,3 similarly states that
a person selling goods, wares and merchandise for more than
one person, firm or corporation is to be held not to be an
independent contractor provided he does not maintain an office
or empioy one or more assistants, or otherwise regularly carry
on a business, But taxpayer, as we have said, does otherwise
re;ularly carry on a business, and has an office.

Question 26 under Regulation 281.3 states that a selling
agent wno maintains an office and has assistants or salesmen is
an independent agent and not an emplovee. The conclusion urged
in behalf of the taxpayer that if he does not maintain an office
or does not amploy any assistants or has neither office nor
assistants he must be held to be an enmployee does not necesearily
follow a8 a corollary. (Compare Q 25)

Question 28, which indicates that a salesman employed on
a commission basis is not to be held to becarrying on an unincorporated
business if he maintains no office or place of business and employs
no salesman, is not applicable here, either, since the taxpayer
clearly does maintain a place of business, and he does not operate
solely on commissions (NYCRR 281.2, Questions 25, 26, 28),

The record clearly indicates that the commission income
was received by the taxpayer as an independent contractor, that
ig, as a self~employed salesman, This income was subject to
un{ncorporated husiness tax in common with his unincorporated
business receipts from Majestic, and thie is so even if the
endeavors as a commissiocn salesman were to be regarded as being
a separate venture from his business as Majestic (see NYCRR 280.3),

For the reasons stated above, I recommend that the determination
of the Tax Commission in the above matter be substantially in the
form submitted herewith.

/s/ FRANCIS X. BOYLAN
Hearing Dificer
FXBica
Ene.
M. SCHAPIRO
Approved

S. HECKELMAN
Approved

January 13, 1966
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The 3%ate Tax Coamission having ssssesed additional
unincorperated Wusiness tames ou the {nsons of Sclewen Sehwarta,
& Joint taxpay:? with Hilda Sehwarts, hie wife, for the yeor
1996 by assosswents Be69R)O7 Gated Hovendey 17, 1999 sad BuBNOMD)
dsted Mareh 3, 1961, snd far She year 1937 by additicnad
assesswont Bub92308 dated Novendor 17, 1999, sush sssessvemis
having been nade under Articls 16«4 of Tan Lav, and the Sampapep
having f1lsd spplications for rovisien or refund velated S0
sush additionsl assessoente, and sush spplicstions heving Meen
donied) and & hoaring heviag been Reld on May Ih, 196% at e
offices of the Nev Tork State Departamnt of Tasetion wad Pinenee,
80 Centye Stest, Revw York, Rev York, Wfore Prensie X. Deglan,
bearing officer, and the taxpayer having sppeared ia persen
end Leo B, Kenp of Fev Tork, Nov Yerk a Certiftfed Pullie icsountant,
having Deens presant; and the recerd haviag bewea duly oxamined
and oconsidered,

The 8ate Tax Commission heredy finds thals

(1) My netises of sdditionzl sssesssunt, Whe Depertment
of Taxation and Yinence azsesesd sdtitional wnissorperated
business tax of the ineowe of the taapayer for the years 19%
snd 1937 including in the total ineoms from sush wainesrperatied
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ustiness, certain cemmissions sarmed by the Saxpayer, vhioh

_1n She year 199% swunted %0 sbout $6,539, sod in 1997 %

about $5,13%; and o8 to the year 1995, bty & further neties of

. s8ditSonal asseessent, 1S sssessed further asditicnel unineespeveted

mm.mmmm.um.ahwmumb

expenses defng disallowed comsequent uwpon their havisg besn

disalloved by the fedessl government and, similarly by resses

of disalloved expanses, nlec assessed »dditional novwmel inaeme

Sexes for that year in the amount of $32.71) and the Sanpayer,

by his eppliestions for revision or Fefund, has ebjested thet

sweh oi-luuu were not properly inelwiible o8 inecae foom

the uninsorporated business tud rsther ccnstituled ccmpensaticon

es sn employee. | | |
(2) In the years under consiterstiion, 1996 wd 1977, e

Saxpayer doing business av Mujestie Fluorescent ol nmrtui-

Procests Company o8 a store ca York Avenus, in Nenhattam, Nev Tesh,

Nev York, vas cngsged as & jobber or vhelesaler, selling lighting

mew.mmu.mumm

such predusts and selling them to his sustomeps, He had N9

employees, , |
(3) I she save years under his own nase o8 Sclomen Sehwarts,

he 8150 scld cnt traight ccuninsion o8 & sales reprosentative

of a nunder of wenmufaeturers and suppliers of clectrical predusts,

various elestrisal peris other Shan those for lighting fiztwres)

and about twenty -rive peresnt of his customers for the letter

dealt vith his for the produste tht be scld os ccumtssien alse.

AS o commissicn salesaan the Saxpeye? 1miSially had en agrecsssd

by 16ttsr vith eash tanufsetuser he represented, vhereundes

he was spportioned a specified geographical Serritery ia whieh

he ves to function a8 a sales represestetive, Veme of We
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smnufecturers, sons of vhon vere 1ooated vithin this 8%abe,
covered him ss an esployes for vorkmen's ecapensaticn oF
wmenploysent insurence benefitsy he ved unsupervised, i

had no regulor or fimed hours given over %0 such sales em
comnt: viom. The werchendise thet the Sexpeycr scld en esamissicn
was consigned directly from the ssmufssturer to the sustenss
and the tanpayer did not stove o handle 18,

(») The carnings of the Saxpayer tha$ were received
s commissions on sales of elestrical equipmsat of the said
_ vaPious manufacturers of other supplfiers of sush predusts were
oo carned My him, i8S 1s found, as an independent ccatrester
and 0ot a® e employes of any sanufasturer or supplier paying
sush eounissions, | '

Upon the foregoing findings end all of the evidense
presented herein, the Sgate Tax Cosmiesion herely

DETERMINES:

(A) Thet the eucunts cermed ly the Sampayer Solomn Sehwasts
a8 comnissions on sales effected Wy him as a salesnsn for
nenufasturers of eleetrical equipneat weve sarned MWy him fa
the condusting of an uninscrporated dusiness o8 & self-ewpleped
person and pursuent te prevision of Tax lLav Becticn )6 were
subject 5o umineorporeted tusiness tax in cownom wvith Bs
earnings derived from profite om sales of the lightiag fintwres
and parts end other profusts bought end seld My him s & prinsipel
doing dusiness as Majestiec FMiucressent and ¥leetrical Preduste
'M-- |

(B) That the additional assessaents, B=692307 dated
Noveuber 17, 1999, sad B-800093 dated Meveh 3, 1961, sssessing
Wmmicmmwmlmum'“%
of $710.91 and $2%,2% respectively, said latter assesssent alse
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of $32.71, sad the additions] assessusnt Bu692308 Gated Noveuber 19,
1999 assessing unincerperated Business taxes fer She yeer 1997

1n the amoust of §13.80, vere levful and corveet snd ore offivest;
shd the Sexpaper’s velated evplications for revisien or vefund

are dented.

Dateds Albuny, WNew Yook, this 28th day of JANUARY o 1906 o
STAYR T4X CONMNISSTON

/s/ JOSEPH H. MURPHY

/s/ IRA J. PALESTIN

Y /R4
Comnisotonee

/s/ JAMES R. MACDUFF

¥ AP NAET,




