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TO: Comm{psioners }{unphy, FaS"artin anr! t{aeduff

FROM: Frsncl.s X. Boy1an; llocr^fng Of;flerr:

SUBJECT; $ol"onon I Hilda $ohwnrtr, applicatlcrr for:
rovl"al.sr or rrfund of unincorponrtcd busLnoet
taxes trnder Artielc 16-A of the Tcx Lan fon
thc yoanr 1958 end t$$7

J;o1t=-=u=-' Y
$--ae_<

A hsaring *r{th mfcrcne to thc above nattcr rae hrld
bafore nc at 80 Centr* $trcet, Ncw Yonk, N" Y. m Hay Xt+, 1961,
Tha cg*pcanxnors and the cv{.drnc'B pnoduced u6r:c a3 rhown ln thl
stonognaphlc mlnutsE and cxhl.btts eubmlttcql herewl.th.

The tnxpayer oonduatsd an unLncorporatcd buslnres ar tht
FloJe*ttc fluoneteant and flect*J.oal Produett Conrpany, arlll*g
I,tghting fl.xtur*e end rsmponfnt prrts and n*qlntalntng r stom
qnr Iork Avanue in ll*nhettan, Ncu Yorkn lr{* Y. In hlu appllcatlon
fon rsvl.nLon or rnafund ha ts*rk the pmltlqrn that cclml.ssfona
rceo{rrtd on aelee of, othcr slcctrl,qal pants, rhich hr eoXd oR r
*tnalght connlsal$n for manufoeturarcr wrna r:oportcd by htur ar
und"ncorponatrrl busi.nres Lncwrc Brrponoou$Iy, slnar hr dld not
handlo thnt marchandi.rel wh$.ch wao eoma:lff,nec! dir.ctly tcl thr
eustot$sru, Thc ecxrmnie*f,crfi*t h+ msLnta{ncdr wcnc eolnpintatlm
rtcalwel *s en ernpl.oyra of thc manufaotuli*rer the pnopoerd
dttarmi.nstLdn hol.ds ttrnt thr ecwnmi.sslnnn $Gr& rneslvod by hi.sr
e8 an {ndopondsnt cont*ector rnd }rsrs xuhJeet tc unfnarsr:porrtrd
buer.ncpn t&x.

As $aJtatlc Fluorceo*nt and Hleetrf,c*l Frnoducts Conpcny
tha texpsyct: oold lighting f{.$tuncs anc! cornps$rnt $refrf r oBeratlng
as e pr!,ne{p&Xr and buvlng and nrIllng,. fno,m hla stom. Fy tg$6
and 19$7s tho y€er'B urrdsn e<rne{d*r,ret$,o'n, he also had bcaa[lo a
nnnufnetururf e ropnssentatf.rvo fsr sal"ewn aolX.$.nf; sthor slcatrloal
parts fon about f{,v* menlrfacturors or oupplicrn, oprratingl on
gtraip,ht conwrleE{on nrrd napr"auontfn6 thq:n- f"n htC own namc r f,B
SoLomon $chwantg, ln &n &!se gant*r.lnp ar:*tund lteu York. !1, Y..
end Lnel"udlng lu e$r$s s&,sas p$r{tionfi of; }lcs JersGf , Pcnnaylnanl.a
and Oonnact:lput. fhio mrshandj"sc wce concigruod dl.nretly to thr
cuatCIrnera and uaa *hi.pp*rl by thq manuf*ctuner rxitharrt brlng
wnrchousadr etorud qlr handlcd hy tha ta*paysr at hle llrw York
stors err any*hGrrrr Ha had no emplayeau ln sithan eapccl.ty, Ra
t$ts $at c$trsred a$ aa omployac for any puppsse by eny of, thc
nunufactursrs r 6$tns sf rchom w6fs i,rr l{or* York. He had no fixrd
houre and apparcntl.y no supcrvislon at a1.1,

Tex Law asctlon 38S stntsa in part that th* *ortln uninnorponattd
buuineas amen eny unincorporated buslnrsa conduetad by an lndfvldual
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*nd co n rn to lndlcata a buslncca coilductod by thc {ndlvldual
htrumlf,, end not ae en cnploycc of anothan. thc sretlon furthrrr
cxpncoaly pnovfelco that an Lndlvldual la not to br drrncd to br
rngogad ln an unLncorponsted bunlnosa nlth nrepcot to eonprnactl,on
fon srrvLcrs rsndsrcd by hlm aa an nrnployac unlccs auch offiiptncetlon
xoonotitutrr roocl.ptr of a buolncsa ncgularly earicd on by auah
j.ndfvlduatr"l that lr to aay, that rccclpto nceeLwd by thr indlvldsel
fonmalLy as negsf on cmmlaslon ae an cmployt. r trry untlrn tho
clreumataneea br h*ld to bs roooipta rcnoived by thc pryci for
sorvLcos ncnftncd sr ealaa nada ln a acparatc unl.ncorporatrd
burLnsec that hc conduetc. Thc crctitrr furthen provldrt ln part
that e p6mon le not to br dcclwd to bo ongaftcd ln an unl,aoorporatrd
buui,ncas ilrolcly bccau*c of, sclllng goode I uantt end mrchandl,sr
fcr morrr than ono prrson, fltlm or co?poratlon unlrta ho neLntatns
an offlcc or craploye one 6r molra aceletants o!. othrtryise ragularly
cann{ae on a bugintaar.

UnhEs thc eomn{tslong nccrlvod by thc tarpryor ona empcnsatlon
frm rmplaymrntr the qucetlon rhrthsn the unLneorponatrd burinmr
eonductid by thc taxpiyar ae HaJcotlo fluoncsc.nt and Elratrlcal
Frnducts Compa.ny rxtonde alao to thc work ae a eo,u*elsrl.on talcrnen
Ls not eritieal and nrtd not bc dctarninad, e{.nec lncmc fron tuo
unlnaorporated bunlncueta, on fnom onor {a rqua}ly aubJret to
unlrroorponet*d busd,ntos tax tt{YCRR 280.3). fncomr fnm ctralsht
eonmLarl,osra r{thout incl,dental aatr.ar5r or drawings la at lcart
equally compat{blc vlth thr atatua of an lndoprndrnt oqrtractor;
eF dt la with an rrnploynncnt rclatlonohlp. llothlnm ln thr 1e;peycnre
undcr*tandlng wlth thll masrufacturors he rreplrtrsontrd as a em!,etlon
aslcsman or ln hla rclntfw*hip r.rlth thrm l.ndleatac thet ho var iln
rmployec rathln thEn a sclf*anployad *alasnsn. Hslthtrr hl
acknouledgra, dld he rrgcrd himsclf aa brf.ng thcin rmployce r but
hc apparently rollcs rathcr on a raaellng nf a ocrtain further
provlalon of Tnx Law, soctl*n 186 and rolatcd nagulatorSr natcrlals
to cmclude that he ls to bs oonsldorsd an rmpl.oyar. $incc flc aro
to eoncludr that thc conpGnsrtlsr rcccivod by tho taxpeyrr er
comml"erlona waa not to br rrgar"de d as eonpcncatlon of an raployae I
thr Lan8us$ic of thc portlon of ecction gSS that axrurptl ;ueh
oonpanaatlon I uilloar lt conetj"tutoc a reccipt of the npcratr
unfneonporctcd bnsf,naaa. ln not pontincnt hcnc. Pnobablyp cwn
lf thc comlsoiorra dld eonstituti compcnsetion as an rnplqy.t r Hf
nould hol<! that tlrc unJ.neonporatrd buslncss would crtond to ruclr
conpGftaatl.an ae an empLoyne, s{Reo both arsas nczrl ln tha firld
of, rL*etnlaal rguipnncnt and wGri cl"oaoly inte&ratod, notulthrtandlng
that ha opern.trd ar a prfnei,pal uu Hajaetl,c Fl"uoncsctnt End $lcetnLcal
Producrts Cornparry and as an *gtnt ln eel,ling electrr'laal palte
othar thnn lightlng fJ.xtunoo.

Tho funtlrar prlovlalen of Tax Law eeeticrn 38S that t pcrron
ia not to bc regardtd an arJ.f-ir,eploycd oo3.cly becauaC hc acltr
forr m$r:G than ono pnlnclpal unlesc he nalntal.ne an of,flcc olr
{rmployE asslstantc or cthersler nrgularly earnl.es on a bualnrrrt
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dsso not hGlp the taxpirfapr Thle plGea of atatutory guldanec
do*a not eppl,y hcrs broaurr thc taxpayor aa HaJeetlc clruly
dld othernrLac rugulanly carry on a busincas. Furthu, h; dld
cnainta{n an noffj.cenr that le, hl.a gtor6 ae HaJaetlc, and thlg
pnovlolon of tho atatutr glvlng cvLdcntlaqy guLdener doca not
accln to lunpor"t that ha nsed nral.ntain a arparate offlec ralatad
antinoly or pri.neltally to tha marehandise sold aa a aalclnan.

Qut*tlon ?S un&:r RaguXetion ?81.3 Einil.arl.y statca that
a poroon sclling Soods, Haros and mcnchandiee for nor:r then
onc pareonr fj.nm or oorpsrati.on ie to bs held not to bc rn
i*dapendont contractor prrovid;d hs dooe not maintain an afflec
or empioy sna orr motrg aaeictante, on othenrloc rtgul,arly sarry
on s. btrstnoae' Sut taxpaycrr 8o nc have sal.d, doca othcnrl,tr
rer:ularly eanry en a huainrse, and haa an of,fler.

Srnetlon 26 undcn Rrgul,atlcrr 281.3 gtatos that a ecXling
rgpnt wno nalntainn an offl.cr and has aaeietantc orr ealc;rnn ls
zur l.ndeptndent a,gcnt and not an cwployce. The ecnelualsr urgrd
in bchalf of tha tuxpaycr that {f hq decs not ncintaln an offl.er
or dota not tmploy any mristantr or has nelthrr offLco nor
aeal,stantr bo nuat br held to bc an cnployce do*e nort nrccrearlily
fol}ow as o eorel"l.any. {Conpar:a Q 26}

Quostion ?81 whieh indl.eates that a satrnsman itrploycd'm
a co$mLselc:n bas5.s is not to be hold to be cnrr,rylng on en unlneorlporatrd
busln*ea lf he nairrtaina no offl.ct or placa of bur{nrll and rnployt
no ealecnonr i.s npt appl.l"eabtra hcre , oithcr, sf"nal thr tupayrn
cle ar.l"y does mal.ntci.n * plaoa of buslnoae, and hc doea not CIpctratt
oolaly on aounissl .crne {$YORR ?8}.?r Que*t iernc ?Sr 26r 20},

Tht roasr'd alalrly indLeatce that thc c*mnnfsal.dr lnoryne
ttas rootf.vtd by ttro taxpaysr aB an independent *ontFaetol:r tlrat
ls, aa a arJ.f-amployrd balcsrs{in. Thi.e ineome nae rubfcct to
unLncorponated huaLnssc t*x in c6$rn$n ui.th hir un$.neonpontrd
buar.ncee rcccipts from HaJoatlc. and thie ls so .vsn tf th.
cadaavnra ns a cosrnl.gs{,out palagnan }rans to bc regar.dad ae brlag
s stperpstt vantu:rE f,rosr lri* burtr,noaa ea ffaJestl.c (eca llyCRR ?80.3)r

for thc reasCIns statrd abovt, f rr;cornt*Gnd that thc drtcrnLnation
of thc fax Couuniesion in thc abovq nattcn ba eubetanttrlly ln tha
f,ornt eubarittcd horuwith.

/ t /  FRAI€IS x. BoYLAN
*loarlng Offt cct'

f,XBt ca
Ener

/"/ M. ScHAPIRo
Approvrd

/s/ s. HEcKELMAN
Approved

Januarly 13, tgSS
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