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BUREAU OF LAW STt sl s T
MEMORANDUM (i, /v, oy e

Commnissicners Muiphy. Palestin and Macduff

TO:
FROM: Vincent P, Molineaux, Hearirng Officer
SUBJECT: Irving I. Rosenbaum, Applications for revisiom

or refund of unincorporated business taxes
under Article 16-A of the Tax Law for the
years 1958 and 1959

A hearing with refersnce to the above matter was held
before me at 80 Centre Street, New York, N. Y. on November §,
196%. The appearances and the evidence produced were as shown
in the stenographic minutes and exhibits submi{tted herewith.

The issue raised herein is whether certain income
received by the taxpayer during the years in question and reported
as salary income constituted receipts derived from an unincorporated
business pursuant to section 388 of the Tax Law.

Taxpaysr alleged that during 1958 and 198859 he received
eompensation as an employee from certain specified corporatiens,
The facts herein more fully set forth ia the proposed determination
disclose that during 1958 and 1959, the taxpayer was paid a
fixed monthly fee by Charles F. Noyes Co, Inc. and Rialte Outfitters, Ine.
Taxpayer was paid an annual fee, payable semi-annually, by
W-R Realty Corp. During 1958, taxpayer received the sum of $782,30
from Ruthra Realty Corporation which he also alleged was compensation
sarned as an employee. In 1858, taxpayer also received a broker's
commission of $20,000 from WeR Realty Corp. for services rendered
in connection with the sale of the leasshold at %75 10th Avenue
New Yot*g N. Yo .
During the years 1958 and 1959, taxpayer was alsoc engaged
in his own business as a real estate consultant, appraiser and
broker at 501 5th Avenue, New York, N, Y, Taxpayer, in addition
to employing secretarial assistance, employed an assistant who
acted under taxpayer's direction in the operation of his business.

Taxpayer did not file uninecorporated business tax returns
for 1958 and 1959, The taxpayer filed personal incoms tax returas
for 1958 and 1959, Taxpayer set forth on his 1959 personal income
tax return total compensation as an officer, direetor or employse
in the amount of $24,283,03. Taxpayer also reportad consultant's
compensation in the amount of $31,062.25., The assessments for
unincorporated business taxes for 1958 and 1959 were based
upon taxpayer's compensation as a real estate consultant and
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also included therein was certain income reported as salary
income by the taxpayer. The taxpayer did not object to the
assessments in regard to the compensation earned as a consultant
but is of the opinion that compensation earned from the above
specified eorporations for the years in question was salary
income and therefore was not subject to the unincorporated
business tax.

The agreements whieh taxpayer had with Charles P, Noyes Co. Inec.,
Rialto Outfitters, Inc. and W-R Realty Corp. were all for the same
type of services, Taxpayer testified that he did not actually
manage the property of the various corporations and that his
duties consisted of guiding and directing personnel within the
various organizations in the management of properties, This
guidamce was conducted in taxpayer's office, at the scene of
properties for which taxpayer's services were required or in
the office of W~R Realty Corp.

Taxpayer's principals did not deduct any Federal withhelding
tax, F.X.C.A. or State income tax from taxpayer's earnings,
W-R Realty Corp, was the omly principal who maintained an office
which taxpayer was authorized to use in rendering his services,
This office was located at 10th Avenus and 36th Street in the
City of New York and taxpayer only visited this office on an
avarage of thxwa or four times a month, Taxpayer was not required
to spend any specified period of time at this office but was
subject to call whenaver W-R Realty Corp., required his services,.
Taxpayer ineurred telephone, secretarial and other expenses in
connection with his services which were not reimbursed by his
principals, There was no division of time by the taxpayer's
principals with respect to taxpayer's services and the amount
of time taxpayer spent at his office on the raquirements of
his principals was determined by the partleular need of the
prineipal at the time taxpayer's services were required.
Taxpayer's assistant had the authority to act for taxpayer in
the fulfillment of taxpayer's arrangements with his prineipals,

I am of the opinien that the income received by taxpaysr
and reported as salary incoma for the years 1958 and 1988 was
not salary income but was income connscted with the carrying on
of taxpayer's unincorporated business as a real estats consultant,
appraiser and broker and is subject to the unincorporated business
tax imposed under section 386 of the Tax Law. '

For the reasons stated above, I recommend that the decisiom
of the Tax Commission in this matter be substantially in the form
submitted herewith,

/s/ VINCENT P. MOLINEAUX
February 24, 1968 ~ Wearing OFfilcer -
RJTt jeasca
Ene.

MARTIN SCHAPTIRO (MARCH 4. ch5é>

Approved
SAUL HECKELMAN
pprove
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3_ The State Tax Coumissicn heyeby um:
(1) That pesreonal incoms tax nt«n- haviag been m
for m calendar years 1958 and 1958 and no uninsevpervated pusine

thereafter issued on April 13, 1981 (Assessment os. n-mnu.'
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sssistance, enployed an mumt who seted umder taxpayer's
direetion {a the operation of his owva uninserporated business,
(3) That during the years iavolwed, tanpayer vas paid
a fined moathly ancust by Charles P, Noyes Co. Ino, and
'ml“ Gutfittere, Ina,§ that taxpayer vas paid en anausl amownt,
payabls seni-annually, by YeR Realty Corp,i that duriag 1988,
taxpayer received the sus of $782,39 fros Ruthra Realty Corpevetiens
. that duriag 1950, taxpayer recsived a breker‘s commission of
$20,000 from Nel Nealty Corp. for ssrvices readeved in connsotien
with the sale of the leaseheld at 478 10th Avenus, New Yowk, ¥, ¥,
(4} That the afovemsntioned corporations d4id not deduet
any Tederal withholding tax, F.l.CeAs or Stats Lincome tax free
 taupayer's samings; that taupayer's duties sonsiatad of guldiag
. and direoting psrsonneld mm ths aforemsationed sorporations
fa the sanagement of propsrtiesi that this guidanes was sendusted
ia tawpayer's office, at the scene of properties for which
taxpayer's services were required or in the offies of WeR Realty Cowpes
- that VeR Realty Corp. was the ouly principal vhieh wmainssined
offios vhich texpayer was autherised te use in rendeving his
seprvices that this \uﬂm vas leasted at 10th Avenus aad 0% !tno’l
' 4n the Clty of Hew York snd taxpayer snly visited this offfes e ‘
an avarages of three or four times a moathi that tampayer was Aot
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required to spend any apecified perviod of tine in this office
but vas subject to call whansver WeR Realty Corp. required his
‘sarvioas that tazpayey inocurved telephone, seovetarial and ether

expenses ia connsction with his services which wers net reisburecd
by his prinoipals; that there was no division of tise by tanpayer's
principals with respect t¢ tanpayer's servicss and the amcuat of
tine tawpaysy spent at his offLce on the requirements ef his
principals vas deternined by the particular meed of the priasipald
at the time tanpayer's services wvers reguired) that taxpayer, ia
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his own unincorporated business enpleoyed an assistant who had
the authority to act for taspayer in the fulfillseat of canpayer's
aryvengenents with the aforessntioned prineipals,

Based upon the foregelng findélage and all of the evidence
presanted herxeln, the Stave Tam Commission hevedy

DETERNINES:

(A) Teat during the yeare 1058 and 1953 the tanpaysr's
fneone from the aforamentionad cerporations was insome devived
fron tampayer's own unincerpeorated business ond was aet Lasems
carned as an enployes and {s therefere subject to the W“‘
business tax fmposed under Articls 18«A of the Tex Law,

(8} That, secordingly, the unincerporated husiness tan
sssessmants iesved fer the saleadar yasrs 1988 and 1988 am
affirmad; that such asseosnents are corract and do net fasiude
any other taxes oy chargess which are not lawfully due and swiag,
and the applications for yevision or vafunéd are heveby denied.

DATED: Albany, New York thie !7th day ef  March s 1886,

STATE TAX COMMISEIOR

/s/ ~ JOSEPH H. MURPHY
/s/ IRA J. PALESTIN
/s/ JAMES R. MACDUFF
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