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STATE OF ¥ YORK
S8TATE TAX COMMISSION
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" IN THE MATTYR OF THR APPLICATTONR OF

oo LESTER REISH
$
FOR RE7ISI0N OR REPIMD OF UNINCORPORATRD

BUSINESS TaX%§ UNDER ARTICLE 16ea OF THE o
TAX LAY POR THE Y"ARS 1957 AND 1998 .
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Loster Reiss having duly filed spplications few
revision or refund of unincorporated Msiness taxcs uvalder
Article 16«4 of the Tax Lav, paid bty hia for the calendey
yoars 1957 and 1958, ond a hearing having been held in ecommestien
Sherevith on August 6, 196% ot the efiiee of the State Tex
Comnission, Departmeat of Tamation and Pinemes Building, Aldeny,
Nev York, before Mertin Schepive, Nearing Officer of the sald
Department, at which hearing the Sazpaysr appesred in persen
and testified, -nd the Yecosd having been duly emanined end
considered,

The State Tax Commission heredy findes

(1) That the taupayer, Lester Reiss, filed unineorporsted
business tax returns for the calendar years 1957 sad 1958
stating therein that he vas in his own dusiness ss & nanufseturers’
representative and 1listing his dusinees address s8 his plese
of residensej that the taxpayer 1isted as deductions from ifnsems,
office rent for the use of one yoom in his homs, and othes
expenses ineluding sdvertising, telephone, telephone snswering
sorvics, and storsge space; thet vithin twe years frea the
filing of the return, the tampaycr filod an application fer
rofund of wnincorperacted tusiness tames patd by him om the
ground that his activities di4 net constitute the carrying em
of on unincorpersted usiness,
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(2) Thet Guring the yeuss 1997 end 1998, e Sempaper
¥es & se)esmen an o Sonnioufen Dasts fer Shwes A1fferent fiSuss
() mmmmmum
Sovw York, ¢ cceperedion for vhom e Sampeper 00l Despitald
ogutymemt % surgies) suppliiers 5 e Now Yook G0y aves wd
fren Wion Wo-thirde %0 Whree-fuurths of Wb Sempeperts tasens
wae davived; (1) e Time Paseinile Cappevebion Josated S0
Wov Tesk G187 for vhen the Supager seld slestoente 10ems %
Sovernmsnt snd todwetyy ad fren eppronintely snesfourth
of Whe SaNpaper’s tasous was Gevives; md (€) W Selly esnfecturing
miical swpplies (sretehen) subetide of the Nov Joek Oiy svee
and f3en Wham J00s then five per cant of e tapaper'e fasene
wms éorived,

(3) That the Satpayer s requiret %o fnsteust
metomte Ia the wee of U eguipmal, W cstarisnclly sule
repatre, and o sugpest designs and changes in oguipmnty thed
e tanyapr:r, heveved, vas ot waiar wmp otriet supervisien
of ay of Voo Tirns, Whileh were mpsly concernsd vith vesullts
rallng thah the anpudt of howrs sotually spend dy the tapapur)
that oo dsdnsticns fren gress cmmissions wenre mie Yy the
fives whe 434 200 Seneider W0 tenpeges ¢ o aplepes; el
althengh Tines Pussintle Covperstion hud aa offtes i Bov Jub
01y, We WAy vas 2ot sognired % Pepest % cush ofT900)
Wet asne of e fives reiaburecd the Saxpaper for my of Whe
expensss 1aswred iy hin enoept 1n comnseticen with the Sampapes’s

%) thet o ene seon fa e Salpepee?s Dome W
astunldy Whe offiee of e Sanpaper a8 Gesignoted Yy Mn e
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JAMES R. MACDUFF
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| BUREAU OF LAW
v MEMORANDUM

TO: Commissioners Murphy, Palestin and Macduff
FROM: Mr. Sehapiro, Hearing Officer

SUBJECT:  pester Reiss appliscations for revision
or refund of unincorporated business
taxes for the years 1957 and 1958

A hearing vith reference teo the above matter was held
before me at 80 Contre S8treet, New York, N. Y., on August 6,
1964+, The appearances and the evidence produeed were as showm
in the stenographic minutes and exhibits submitted herewith,

The issue raised herein is whether or not the taxpayer's
activities as a salesman for three firms during the years
involved constituted the carrying on of an unineorporated
business. The facts herein disclese that during 1957 and
1958, the t:x?a¥er was a salesman for three different firms
as followst (1) Gomeo Surgical Manufasturing Corporation
located in Buffalo, New York, a corporation for whom the
taxpayer sold hospital equipment to surgical supplisrs in the
New York City area and from whom 2/3 to 3/% of the taxpayer's
income was derived, (2) the Times Facsimile Corporation
located in New York City for vhom the taxpayer sold electronie
items to Government and industry and from whom approximately
1/% of the taxpayer's income was derived, and (3) the Kelly
Manufacturing Comp lecated in New Hampshire for whom the
taxpayer sold medfcal supplies (erutches) outside of the
New York City area and from whom less than § per cent of the
taxpayer's income was daerived.

The taxpa{er's inecome was in the form of commissions
made by him on salas made by the threa concerns, The taxp:g:r
was not considered or treatsd as an employee by either of
firms, Although the taxpaysr was required, in addition to selling
the equipment, to instruet in the use of the equipment and
occasionally make repairs and to suggest designs and changes im
the equipment, the taxpayer was not under any striet supervisien
of either of &hc firms vho vere concerned with results rather
than the amcunt of hours actually spent. On the returns of
ineome for the years 1957 and 1958, the taxpayer listed certain
expenses which were deducted from tne taxpayer's income ineluding
office rent representing 1/% of the amount paid by the ta:g:;:r
as rent for his apartment, storage space, telephone, telep
answering service and automohile expenses. Such expenses were
not reimbursed the taxpayer by any ef the principals except im
connection with the taxpayer's bi-monthly appearance at
national and loecal meetings. Although one of the primeipals
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had an office in New York City, the taxpayer was not required
\ to report out of such ofiice and all calls concerning the
taxpayer's work were received by the taxpayer at his home,
The books and records of the taxpayer were kept at his home.
In addition, the taxpayer maintained a storage room at a
different a&dro:a vhere merchandise samples were kept and
vhere equipment necessary for repair wvere plaeed.

) I am of the epinion that the taxpayer was an independent
eontractor and not an empl of the firms vhom he represented.
NHone of the firms considered the taxpayer as an employee.

The taxpayer was with the exception of reimbursement for expenses
incurred in going to meetings, not reimbdbursed for any of his
expenses. The taxpayer was noet under any direct supervision
of any of his prineipals who vera interested solely in the
results. Moreover, I find that the taxpayer maintained his A
business office at his home, wvhich was not merely a repository
of the taxpayer's books and records, but from which the taxpayser
received incoming calls concerning his selling activities and
from which office the taxpayer generally conducted his business
operations. I have, therefore, prepared a proposed determination
sustaining the assessments on the ground that the imcome of the
taxpayer was not income received as an employee but was derived
%:oghhis activities as a salesman in his own unincorporated
81N6E8 .,

For the reascns stated above, I recommend that the
determination of the Tax Commission 13 this matter be substantially
in the form submitted herewith,

“Hearing Officer

M3tca
Ene.
April 14, 1965

Approved

Approved




