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MEMORANDUM v vz . ) fho it 5 Jtuanes

TO: Commissioners Murphy, Palestin and Macduff

FROM: Schapiro, Hearing Officer

SUBJEGY5rthern Boulevard & Main Realty Co. |
Application for Refund of Unincorporated Business Taxes
Under Article 16~A of the Tax Law for the Years 1952
Through 1959.

Petition for Refund of Unincorporated Business Taxes
Under Article 23 of the Tax Law for the Year 1960.

A hearling with reference to the above matters was held before
me in Albany, New York on June 1, 1966. Only the taxpayer's
attorney appearaed since what was involved was an issne of law
rather than one of facts. The appearance of the attorney and
arguments were as shown in the stenographic minutes and exhibits
submitted herewith. The record discloses that the taxpayer
partnership filed unincorporated business tax returns for the
years 1952 through 1963 and paid the tax as computed on the return,
The returns bear notations that the taxpayer's business is either
real estate, real estate holding or real estate operating, and
that the taxpayer's income is from rents.

On August 24, 1964 for the first time the taxpayer filed
applications or claims for refunds of unincorporated business
taxes paid for all of the years contending that the taxpayer was
engaged solely in the holding, leasing or management of real
property and thus exempt from unincorporated business taxes in
accordance with the provisions of section 386 of Article 16-~A or
section 703 subdivision (e) of Article 23 of the Tax Law. Refunds
were granted for the years 1961, 1962 and 1963. Refunds wers
denied since the applications or claims for refund were not filed
timely within the two or three-year limitation period set forth
in section 374 of Article 16 or section 687 of Article 22 of the
Tax Law. The taxpayer, however, contends that the provisions of
section 373 subdivision 3 of Article 16 or the provisions of
697 subdivision (d) of Article 22 of the Tax Law are applicable,
urging that there are no questions of fact or law involved.

I am of the opinion that the examption for taxpayers solely
engaged in the holding, leasing or management of real property
presents questions of iaw and fact to be resclved by the
Commission and that the mere fact that such questions were
resolved in favor of the taxpayer in the years 1961, 1962




and 1963 does not mean that such questions were eliminated in
prior years. Accordingly I have denied the taxpayer's applications
or petitions for refund for the years 1952 through 1960 where

no timely filing had been made.

/s/ WARY I SCHAPIRO
Hearing Officer
August 30, 1966
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STATE OF NN YOBRK
STATE TAX COMMISSION
1IN THE MATTER O THE APPLICATION OF

NORTHERN BOULIVARD &

MAIN REALYY CO,

POB RIFUND OF UNINCORPORAYTED BUSINESS
TAXES UNDES AMTICLE 16wi OF THE TAX L:w
FOR TEE TEARS 19%2 THRODGR 199
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Northera Boulevard & Maia Reslty Co., the taxpaysy pertaere
ship herein, having filed sppliestioas for refund of uninesypersted
business tazes ander :rtisle 16-: of the Tax Law for the yesrs 1952
through 1999, and & hearing having besa held in cocanectica therewith
at the office of the state Tan Commission, Depsztmeat of Tamstioca
and Fiasnce Building, State Campus, Albany, New York oa the first
day of Juae 1966 bdefore Martia Zohepivo, Nearing Offtieer, of the
Depertaent of Texation and Pimsnce, st which hesring the tazpayer
vas represented by Charles 7. Rubsao, Bsq., Sestimcny haviag been
taken and the metter Maving desn duly exanined end eonsidered,

The Stats Yax Commission heredy finds:

(1) Thet the taxpayer filed uninecyyorated Dusiness tax
partaership veturns for the yesrs 1952 through 1999 and for yesrs
subsequent thereto; thet uaineorpovsted business tazes were computed
by the taxpaysr sod pasyment of taxe: as computed made together vith
the f£iling of the returns; thet the returas for the Jears 1992
through 1997 besr actations that the taxpayer's dDusiness is real
sstats) that the returns for the yesrs 1996 through 1998 bear o
sotation that the taxpayer's Dusiness 1s res]l estate helding; et
the retura for the yesr 1959 besrs » actatica that the dusiness is
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zeal estates operstiag; that each of the returns 1ist 1se0me ae
baing darived fyoa rents snd royslties snd the kisd of property
from vhich such income is derived fs listed as & brick building.

(2) on august 24, 196% the taxpeysr filed spplicetions
for refund of the taxes peid for the yeers 1992 through 1999
together with elaims for refund for yeers swbsequent to these Ia
issue} et the ap;licetions for refand of tax for the years ia
issue vere reguested on the ground thet the taxpsyer was engaged
solely in the holding, leesing or mansgement of reel property aad
vas thus exempt from unineorporated Husiness taxes 1ia scecrdanss
with the provisions of seetion 306 of the Tax Lew; that refunds
were granted for the yesrs 1961, 1962 and 1963; that refusds for
the years in qoestion were denied on the ground that the Saxpayurts
spplications for refunds were not timely filed.

Based upon the foregoing findings and sll the evidencs
presented heveis, the State Tax Commissica hereby

DEDSHMINZSs

(a) That the s;plicetions fer refund vith respeet to the
yeurs 1952 through 1999 vere filed more then two yesrs fros the
tiae of the filing of the returas and vers oot timely filed ia
agcordanes vith the reguirements of section I7% of the Tex Lav.

(3) Thet questions of fast or law aze 1nvelved, nemaly,
vhether the taxpaysr wen enguged solely in the holding, leasing
or sansgensnt of real property, ead that the Staxpayer is, there-
fore, sot entitled to relief under the provisions of sectioa kv 4 |
subdivision ) of the Tax Lew.

(C) accordingly, the taxpayer's applieations for refund
of ualncorporated business taxes paid for the years 1992 through
1999 are heredy dented.




Lo

“3-

And 1t is Jo Jrdezed.
DAYEDs ilbeay, Nev York this 1cth  @ay of Septerber +1966.
STATE TAX COMMIzCIcH
Js/ JUSEPH h. #iURFHY
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I < ot 32 € 1

/</ JAVES R. MACDUFF
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STATE OF NaW YORK
GYATE TaX COMNIHSICN
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IN THS M.TTEM OF TRE PYRITION OF
FORTRERD MOULEVLHD &
KiIR AELLIY CO.
POR REPOUND OF UNINCQRPOMATID SDEINEA:
TAXEs UHDZR ARTICLE 23 OF THE TAX L.w
POR THE YR.R 1960

W AR W e AR S W W B W W W W W e W W W ®

§ 95 % Ak a4 0NN B S

Rorthera Poulevard & Main Reslty Co., the taxpaysy psrtnere
shipy herein, having f£ilad s petition for refund of oninecorporsted
business taxes under irtiole 23 of the Tex Lav for the yesr 1960,
and s heariag having been haléd in connection therewith at the
office of the State Tax Commission, Dapsrtment of Ysmation snd
Pinance Building, :tate Campue, slbany, New York on the first day
of June 1966 before Martin ichapive, Hesring Gffiosr, of the
Depurtment of Tazetion and Pinance, at vhich hearing the taxpayer
was represented by Charlez ¥. Rubann, Erg., Stestinoay heving beea
taken and the metter having bean duly examined and consideved,

the tate Tax Commission hereby finds:

(1) That the taxpayer filed an oninoovporeted business tax
partnershi; raturn for the year 1960 end yesrs subsequent thereto)
that unincorporsted busines: taxes ware computed by the taxpayer
and payment of taxes as computed meds together with the filing of
the returng thet the returs for the yesr 1960 bears s notatioa that
the taxpayer's business is resl estate operating and that the
taxpayerts inocome is fros rests.

(2) On iugast o, 196k the taxpeyer filed s elaia for
refund of the tazes paid for the year 1960 together with alaims
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for refund for years sudbsequent to those in issues thet refunds
of tax for all of such years ware requested on the grouad that
the taxyaysr was eangaged solely in the bholdlag, lessing or ssasge~
aent of rasl property and was thus emempt from unineorperated
busingss taxes i asccurdsnce with the provisions of seation 703
subdivision (¢) uf the Tux Lawj that rafunds were granted for the
yaars 1961, 1962 and 19633 that @ refund for 1960, the year in
quastion, was denied on the ground that the taxpsyarts claim for
refund vas not timely filed.

Based upon the foregoing findings and all the evidence
presantad herein, the Itate Tax Commission heredy

DETERMINZGY

(4) That the oclsim for refund with rvespect to the year
1960 was filed more than three yusrs frca the time of the £iling
of the return for soch yesr, and wss not timely filed in socordance
vith the requiresents of sectica 657 of the Tax Law.

(2) Thet questions of fact and lev ere involved, nsamely,
vhether the taxpeysr was angaged solely in the bolding, lessing oy
Megagenent of resl property, snd thet the texpayer is, thevefore,
not entitled to relief under the provisions of section 697
subdivizion (4) of the Tex Law.

(C) Aocordingly, the taxpayer's petitioa for refusd of
saincorporated business taxes paid for the yesr 1960 1s hevedy
dented.

ind it s So Ovdered.

DiTEDs  Albany, New York this 1cth  gap of Septeiber 1968

SPATE TAX COMMIZAION

/s/ JCSEPH H. MURFRY
/s JAMES . wACDUFE
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