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FOR A RYDYTTREINATION CF 4 DYFICIYREY CR
FCR FPPURL CF UNINCCRPORATTD BURINTES
TAXTS UBDWR ARTICLY 2% CF T¥F TaX laW
FCR THY YYiR 1961,

[ X B W B N B B & 8 B X/

The tazpayers Mevein, having filed o petitien for s Pedeter-
sination of s defielieney or for refund of uninecrporsted dusiness
tanes under Article 33 of the Tax law fer the year 1961 (File Mo, 2
%33160C), snd ¢ besring having been Deld in cenncetion therewith ot
the cffice of the State Tax Commisston, B0 Centre Street, Nev Yook,
K.Y, cn the 8th day of January, 1969, befors folomon Eies, Nearing Of.
fioer of the Departsent of Tasatica end Finsnee, st whieh hearing the
Saxpayer sppesved personslly and was yepressnted by Xentress & Ryever,
¥sgs., by Munn Brever, Yaq., 188 Past Pest Road, vhite Flatns, New
York, and the matter Esving besn duly exssined end considered,

The State Tax Conmtssion devedy finder

{1) Thet the tazpayers PMiip C, Files snd Xathevine F. Blles,
bis wife, f11e6 8 joint perscnsl insowe tex yeturn for the Year 1961;
that they reperted total income Eres line 9 of Feloral return) tn the
sum of $30,065.635 that cn Soheduie Ay 110 § of ssié return (Frofit
or loss from dusiness, pyofessica or faveing) t's taxpeyer Fhilip €.
B1les reported Det prefit as engineer I8 the sum of $3%,386.33; that
the Saxpsyer PRillp C. ¥iles 438 not file eny wnineorsorated business
tax veturn for the year 1961; that en Cetoder 17, 1962, the Serpayere
subeitted & 90py of thelir jJoint Pederal Insome Tox Resurm for 1961,
that en Schedule C theseof, the tampaysr Fhilip C. Niles reperted hie
prinetpal tusiness seSivity ss “sugifestadvies in engineering md
selentific notters® at en office maintained at 52 Vender¥ilt iveune,
Few York City, H,Y,, totsl reeeipts $42,015.71, business deduetiions
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" tnoluding rent, depreciation and other Vusiness expenses of §7,649,38
oF & net profit of $3h,386.33 that om May 29, 196: the Department of
Tasation end Finance 1ssued & statenent of Andtit chenges and a netiee
of daficiansy of personsl inecme tax due sgainst the taxpayers feo
She yesr 1961 1o the sum of §593.32 wnder irticle 22 of the YTax lew
tased upen sdfustuent s per awdit s¢ uninscrrovrated buriness Saved
dus In the sum of $1,7%:.00 under Article 23 of the Tax Law, on the
ground that the business inccme reeeived by Fhilip C, Niles wes doe
rived fren sn uninecrporated business and subjeet (o wineorperated
Pusiness tax in scecrdaante with irtiole 23 of the Tax Law) thet the
taspayars sre Bet contesting the sotiee of defistieney with vespest %o
noynsl income tax wedey Article 22 of the Tax lawg that sase o8 best
patéy that the net dusines: Incume raported By the Sazpeyer Fhilly C,
Files included fees Teosived by Mim from J.0. White & Couy & Dsmhing
five and fres Perry ¥otors, Ine., ©f Corinth, Kise.} hat (2 sald Sase
payer reperied e business inecse on o sask basis) that the fees Pe-
veived by the tespayey PhRilip €. NMiles frem Derry Motevs, Ins. im Whe
m of §7,718,.96 reprosented servises retdered te salé eorperation
pricr %o 1961, over s period of years.

(2) Thet the tazpayer, Fhilip C, Kiles, gradusted from Masse«
shusetts Inatitute of Teeduclogy vwith o Bacheley of Ecience degiee in
19253 that subseguent to Ris gredustion, the taxpayer was eupieyed by
Earris Forbes and Co,.y a benking bouse, which had an engineering de-
partaent for 1ts underwriting) that the taspayer wes inwelved in te
writing of sngineering reports for this sompeny's mejor industrisl
underuriting; that, thereafter, the taxpayer vas enployed by Neldeo
peliten Life Insursnce Company te svalunte pullic utility preperties
in whieh this company Red large investments) that during the pericd
from 1935 until 1thl, the tospayer was ewployed by Atlas Corp., meking
stndies of pudliec utility properties for them for their oun investnenis)
that the taxpsyer has besn selfwesployed since 1744 cn a fee basis;
that the tanpayer was not and is not licensed Lo preeifes prefessieonal
engineering 1n this Etate oF any cther sSote, ‘

(3) That during the year 1961 the taxpayer, PRilip €, Kiles,
saintained 2is sole offfee ot %2 Venderbilt ivenne, Few York City; that

o
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he had ne enployees) that he hed no witten eontysets vwith e yrined.
pals wkon he vepresented vegarding the services to be rendeved By him
or the svupensatisn he wee to reesive Werefroms that the texpayew
rendered B ¥ritten Teportaj thet the serviees rendered by the tame
peyey ¥hilip C, Niles for the twe princinsls kevetofore mentifoned vas
o5 g independent coutractor ané not as en eupleyeej tat the sseviees
rendered by the taxpayer furing the year 1961 consisted of furnishing
stvice to .G, White & Co,, & Danking firs, In "seny seientific snd
angineering sreas of produet and profust development in vhich outside
hely was scught® (Minutes of Rearing, pege 28); that the servies that
the taxpayer rendersd to sal¢ banking fivs ecnsisted of giving advies
%o the sforesentionsd prineipal as te what be "thought the capadilities
vere Lotk productevise, researsh-vise and 0 ca of thet pertienies
eonpany”, (that is, the company that the prineipsl was yartieunlarly
interested In at the tize) (Ninutes of Nearing, page 32); thet the adw
vies furnished by the tsapayer to said prineipsl vas for the jurpose
of assiating the latter in appPaising sush polgntial for fnwetamas
purpEtes,

(&) That the setivitiss of the texpayer Philly €. Niles with
Pespest to the ssrviess rendered by hin Tor Zerry Motors Ine., ccnstis-
ted of the "design of hydraulies, hydveulie mctors, their syplisetion
to sll kinds of new drives, farz ixplesent nashines, tool érives, sute-
notive drives, Yhis was all in the field of hydranlics® (Ninutes of
Hearing, pag~ 15)§ that in his petition the taxpayer clainmed Shat the
services Tmgeyed $0 the said priveipal (Perry Motors Inc.) consisted
of the sprlication of hydranlies and hydraulie notors, punps snéd trems.
sissions to s1litery vebicles, fars meehinery and locomotives,

(%) Thet more than B0 of the gress Inecme of (e tadpayer,
Thiltp C. Xlles, for s taxable ysar in cuestion, was deriwd from
perscnal services sctually rendered bty his snd cepital vas not an in.
cone producing fsotor,

{6) That suddivistiom b, §7201 of the Yéusaticen lLow dafises
*sycfessional engineesring® as follouss
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ecnsuliation, investigation Mum ) YT T
ning, mm: or n»gnn: mm:& zt 0D~
strustion or operation, in connection with sny
publie or privete utilities, strustures, Putldings,

seohvines, euui % cettes, vorks, oF prejet

wherein the ‘Jmm 74 of u!«. health or W‘:

ty 15 concerned or invelved, vien sueh fessional

service vecuirer the aprliestion of m{:-uu PPN

eiples o datea.%}
that suddivision 1, §7702 of the Plucstion Lew provides, in pert, a8
folleuss

“ o & It shell e unlewful . for .n{ persen to preetice

or to offer Wﬂtn professional engineering ar land

surveying in 3 state or to use the titie engineer

oer surveyor or gny other title, ag. esré or Goviee in

such nentier s 0 tend to vonvey the impression that sweh

person §s practieing profecsionsl engineering or lmnd
surveying or is s professional engineer Or land surveyor,
unless such perscem 4s Suly licensed under the previsions

of this srtiele.” = ** 4
that irticle 1Y of tre Regulations of the Commisaicner of “dusatics,
§79, subseeticn 2, (Speeial requivecents), paragresh “e", Part 1I,
vith respeet te the scope of the exaxinstion foy prefessional emgineer,
provides, in pert, thats |

*Part 11 enbraces the practicsl sppiication of the

besie sngineering sefeonses, ineluding: byovesliede

s%an flow, flov in pipes, hyérsulie power and

sackinerys thermodynan!css-hest transfer, bollers,

prise movers and powey equipcenty sachine designe~

mechanieal movemsnis, stresses 1R meehine partsg

electrics)l eguipnent..generators snd notovs, trans.

nission anéd £istributicn of elsatyricel energy, #2100«

trieal coantrel and protecetion.*

Based upen the foregoing Tindings and all of the evidenee
presented Develn, the itate Tex Conmission herely:

RrIRYeRMIRTE ARD DYCYD™E:

(1) That ¢uring the yesr 1961, the setivities of the tan.
payer, ?nilip C. Wiles, end the serviees rendered by his on debalf of
I8, White & 0@., ] WN !’in, ubich cenyinted of Mim“ affw
vice as 0 the capadilities and potentielities of certain companies,
both produet-wise end research.wise, in whick said prinetpsl ves iR
terested, in order to appraise such petential for investument purpeses,
s more fully set forth 1o Fisding (3) ¢1¢ net constitute the yrestiee
¢! sngineering or sny cther prefession exenpt frem the faposition of
mincorporated business tax; that the afersnentionsd activities of the
taxpayer 4during the year 1961 eenstituted the carrying on of sn Wi
corporated tusiness vithin the Etate of Hew York and Shat the ineoms
uxsm_ therefrom was sudlect to the fnposition of uninesrperated

oliee




Business tay {n secerdsnes with the Intent and seaning of paragraph @,
§703, Article 23 of the Tax law,

{B) That the unlicensed sctivities of the taxpayer, Fnillp C.
Siles, with respect tc the servieces rendered by bim for his primeipal,
Terry Motors Ine., #3 more fully set fortk in Finetng () above, to
the axtent thet the ssze consioted ef vork somstines pevforzed ¥y 1ie
eensad professions] enginizers was met eonducted as s profession as
sutrorised by the Yueation Lew ef the Ztate of %ew York and Goes not
ocnstitute the prectice of o rrofessicn within the intent and semming
of pragrapk (e), §703 of the Tax Lewy that sald setivities eonstituted
the earrying on of ar umincerporsted business within the State of New
York end that the income derived therefron wes tubjeet to the 1mw
positien of vnincerzoreted Musiness $ax in secordenes with the intent
snd meaning of varagrark {e), {703, irticle 23 of the Tax lLaw,

(C} That, sccordingly, the statement of audit chanzes snd
setige of ‘efieieney fer the year 1961 are correet) t st ssid netiee
of deficieney ineluded no tex or other eharge whick ecould not have
teon lawfully desended and that the tex:eyere® petition for redeter-
einstion or refund with respeet thereto be and the sane {3 Revely
dlomisned.

CAYYD) Albany, Wew York, en the 24th day ef March s 1966,

STATF TAX COMIBBION

/s/ JOSEPH H. MURPHY
Po s
/s/ TRA J. PALESTIN
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