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BUREAU OF LAW
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MEMORANDUM -

W7) Aeo P,

~T0: Commissioners Marphy, Palestin & Maoduff
FROM: Solomon Gies, Hearing Offloer
SUBJECT: ma P. mmu

1951 Assessment No., AA-G19592
1952 Assessment No, AA-915503
1953 Assessment No, AA~9%50312

1956 Assessment No, B Y
1957 Assessment No, 5333132

Article 16-A

A hearing with reference to the above matter was he
before me at 80 Centre Street, New York City, N,Y. on May 24,
196k, The appesrances and the evidence produced were as shown
in the stenographic mimuter and exhidits sulmitted herewith,

The issue involved herein is whether the activities of
the taxpayer, a full-time life insurance soliciting agent, -
senting New inﬂaw Matual Life Insurance Company amd sbout 1
additicnal life insurance companies, constituted the carrying en
of an uninecorporated business in sccordanse with Sectiocn 386,
Article 16-A of the Tax Law,

On December 31, 1546, the taxpayer entered inte s written
"agent's persistenc mntme%" with Wheeler H, King, general agent
of the New England Matual 1ife Insurance Company of Bestem,
Massachusetts to solicit and procure spplications for policies
for the aforementioned life insurance company., The contract
grwidcﬁ that the agent (taxpayer) "shall de free to determine

or himself the time, place and manner for solicitation of applie
eations for polieies, but without interfering with such dom,
shall conform te the rules of the company of the general agent
in the conduet of business, Nothing contained in this agreement
shall be 3mtmd to creste the relationship of employer and
employee. .

The tugmr had an internal bookkeeping srrangement
with the gensral agent whereby in lieu of eecupying space in

the general agent's offige, latter rented separate space for
the zupaynr at 25 West 43rd Street in New York City, 1T
taxpayer testified (Mimtes of Heoaring, Page 21) that "we had an
agreement vherein he (the general ugm‘) got 10% of the first
grum lus ens percent of the renewal premiums in the New
ngland ﬁn al, which were credited against the expense items
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um: were charged to me on the internal sccount, such as, the rent,

gira.a » telephones,® The 105 commission on &m ﬂrﬂ preniume
end 1% of the venewals wm hﬂd in escrow to ﬁfa operational
items of the office eaou the taxpayer ( tos of Bearing,
Page 25)s In the event t office expenses exacesded the
amount beld in escrow, the ‘taxpeyer was required to reinburse the
gnmm agent.

The taxpayer was permitted to solieit life insurance

the atlm' life insurance companies vhere the New England -
Matual life Insurance Company wounld not sacept sush insuranse o
vhere the 1mma mquntm coverage vith anothey 1ife insurance
mg:v or vheye for spscial mam, policies were better fitled

clients' needs In other ¢ jas (Mimtes of Enrs.mn
15)s lione of the Wmm canpm es deducted withholding
and only New England Matual Insurance Company deducted social
security taxes on the commissions paid to the Laxpayer.

In 1955, the yor decided to refurnish the offiee to
sait his mquumuu mmm s central sir-gonditioning
plant, re~built and rep amm ths offices, furnished dra sy
venstian blinds and flnmmnt Mghung The taxpaye
the entire expense of the aforementi mmmn mﬁ deducted
on hig mm for 1956 the sum of 1 8&8&1 "imertization of
:uuuhnm. The improvements were dnpxwum over & fi

ried, The taxpayer also deducted $250,00 rent for s pertion of

s home whiech he matntained as a studio office to maintain his
beoks and records in conmection with both the business for New
England Matual Life Insuranae Company and the business for the
othey insurance companies,

During the years in question the taxpayer earned commissions
from about m other life i{nsurance companies xn 1951 sueh mn-
miseions anounted to £12,072.32) in 195@ $16,293,563 in 198
$15,360,433 in 1956, 6;,$20,999.57 and 1n 2357, $300 7.02,
aetivitin of the yer in connection wi ‘h is income were
condnoted t‘m the mim lcased for him by thc general agent of
Rew England Matusl Iife Insurancs Company.

The taxpayer also deducted depreciation on furniture and
fixtures as Misiness sxpenses duri m :nm in question; that
the total business expenssz dedug’ he taxpayer for m«h h
was not reimdursed wes as follows: Gg 332.29 for 19& 33
for 19524 $34,100.53, for 19535 $47,331.13 for 19% 3,

The taxpayer testified at the hearing that the deductions
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claimed on his returns as salaries were actually bomises of three
months' pay to the secretarial help, The ayer also split his
commissions with other insurance agents as reflected in the de~
T R A e R R XY
1’1956 and $9,26%.83 401957, § RS A

The eapital expenditures of the taxpayer in making the
improvements to his office, equipping same with special machines
and other equipment to uu:lg hisz mg:u end the arrangement with
the general agent &f New England Matual life Insurance Com to
pay for the rent, salary and telephone sxpenses of the office

eased for him by the general agent indicate that the taxpayer
should be considered an entreprencur taxsble on all of his
gommission net income in aocordance with the Copudssion's Amended
m}.ingépertamu to life insurance soliciting agents dated July
25y 1960, The asseasments of unincorporated business tax should,
therefore, be sustained,

For the reasons stated above, I recommend that ths determi-

nation of the Tax Commisaion in this matter bde substantially in the
form submitted herewith,

KAK ¢ - 1965

88/xk

M. SCHAPIRC

E. H. BEST

WW&?N‘ . :




EIaTE OF YW YORR
STATR Tax COMMLBRICR
I8 THR MaYTURR OF THR APPLICATIONS

o
FOR BVEGION A WOTED OF UNINCORFORATRD
POIN S0 TAREE ™Tns AntIVlE 16er OF THRE

TAX LAW FOD THR YRASS 1951, 1092, 1953,
1956 ARD 1957, »

A A AN A NG S N W R e e T e B e G B NS S O B

X 2 % 3 2 X K B N ¥

fhe tastayer, loo Fs Nireky, having filed srrisestiens
for revision or pefunt of uninosrrevated tusiness tames unlew
Article 16=A of the Tex lew for the yeess 19791, 1950, 1953, O
snd 1957 and o Dearing havisg heen held $n cennection Weewnsith
at the offics of the State Tox Conmtssion at 50 Centre SSrest,
Bow Terk City, HoYy on the 20th doy of Wey, 1900 Deforn Selomen
Gieny Venping OFfiver of the Devartesnt of Tupstion end Finemes,
ot wiilch heoring the tamreJer s pesred pavscmally and wes
rerpecenied by Blles leldin of the sccourting fivm of Kilse
0eddin & Compeage tew York City and the Satter having bess Guly
examined and constdered, |

The Stete Tux Commtssien Devedy finder

(¢} Thet the texpeyer T1led pereomsl fncome Gun Foturns
for the years 1991, 1992, 1953, 1996 and 1997 dat 414 wed Fide
ony unincornorsted dusiness Sex swturme for satd yeave; thet Vin
Soxpayer on Gobedule A of setd seturne seported oconission Saoene
8% o 1ife Snoureces solieiting sgent received frem ‘heeler B,
Fiogy generel agent for low Fngland Matuel idfe Insusemee Comrcng
and abeat ¥ other 1ife fnsurencs senpentes; that the Department
1951y 1972, 1993, 199 and 1977 (Assesoment fos, AMD1TTOR,
AAeD15993, A2eBF0INRy BePPATY and Bul31Wh, pospectively) Rolding
the toksl ned inocme Peported o Delng subfeet to unincorpoveted -
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siness teE; that the assussment (Assssmsent o, JA«91S99Y) fep
wmwﬂammwmtum«umxmmmu
ﬁmwmwmmmmmm erpansesy that the
mmwmmmmmumm&mh
#sid amvupspOnt,

() mwmmmtm&,mmmm

& written "ogent’s periotensy comtract” with “heoler W, Ring,

wwwmmwmxwﬁwma
v‘%wm Yosseolms:tts SO mmu st prosuve aprifeations fepr
relieten for thw oferepentionsd life fosurense comreny) WMat e
mmmmtmmtmw)MhMb
detereine for bimasll the time, plese snd sanney for selisttulicn
wmmmum fop mnm,mmmms taterlering with sueh'
mmmummwmmmau
gonevel agent in the conduet of bustness, Nothing esntetsed o
this agroesent shall Ye sonstrued to ereate the relstionshiy of
snploper and exvlopess”) thet the Sampryer was pesnitted %o seltels

 1ife ioourense through other 1ife insurencs scupanies vheve the Bov
 Paglend Matusl Lifs Insuvence Compar

life tagurencs conrany oF vhave for epesial weascasy pulietenwse
usmmmnmam*mummmm
of Reering, fege 19), |

(3) mnmmmmﬂmm
wmmmw%m,mmmmm

..§,"m~mmmwmwmwmmummmm
et the wapeyer tostified (Mimmtes of Ssaring, "sge 29) Whe8

“we bad an agvesmsst whevedn he (the genewsl agemt) got '0f of
the 7iret yrendume, plus ¢ pavesns of the yezswal prentens i
the fov Boglend Matusl, vhish ware eredited agelost the enpense
itons thot wate cherged %0 me on the interual ssssunt, suth ay

i



the pent, the giris, Selephones®; that the 10F commisstion ou the
fivet rresines and 1% of the remcwals wers Mald in esevew te pap
the orsrutiennl ftens of the offfoe cesupied by the Sampayer
(Fioxtes of Fearing, Cage 29)3 thet in the event that the offies
sapenses exoeeled the smonct held in coerow, the axpeyer was
reonired to reisbures the genavel sgent,

@) Thet fn 995, the tunyeyur decided %o vefurnish the
affics to muit bis requirenente) that he fmtalilsd & centysl atie
sonditioning plomty yetuilt und swpaisted the offices, furnished
doonoted on his retnw for 19795 the sum of 54,008,51 "iucptisntien
of loasebold®; thet the faprovessnts were Sepresisted ewer o flwee
year psriody thet the taxpayer als- dedusted 525007 vent fuw o
portion of Ms hene whioh he used a5 & staile ofTiee 50 aainindn
Ris books end resords in counsetitn vith Leth the dustuses for Sew
mmmmxmwmmmmmu

tS} et during the yeere iv question the tanpeper
cornel cemmiseions feen sbout & other 1ffe fasurenes solpentes)
that in 1997 such eomsissions smeunted te H19,070,324 1o 19N,
816,293,965 10 1993, 219,360,03) 10 1996, 820,00%,07 and In 1997,
$30y66:7,003 that the activities of the taxpayer In sommectisn with
s 1rcoms were conducted frem the sffiee leased for Bim By Whe
~ gemorel agent of New Bnglund Matusl life Incwrance Compenps

) That the taxpmeywr sloe dedueted deproctiation o8
- gaestion) that the total dustioess «spe e dedusted by Uw
tsxpayer for wihish he was oot reisburced was a8 followet
£30.322,25 for 199 £31,760,03 fer 1950y 230, 900,53 for 199))
BHT 220413 for 1996 and 553,000,684 for 1997,

(77 That the tmagpeyer teatified Shat the deSuevions
clatmed on Mo potoros a8 ssleries veie actually bDosuses oF

L o




theoe zonthe' poy to the seovetarisl holp (Mmmtes of Veoring,
Pege 19)3 that the Seapays? alse splis hie capnissions with
m'&mmu refiscted in the defeehlons clafeed Wy
hin for “commdssicss pald” which esounted to £4,978,9% in 1934
23467316 fn 1990 2,017,131 1n 199Y4 $2,307.3¢ 1n 1996 el
7920053 S0 1997

Beged wpon the fuvegoing riadings ant all of the wvidenes

(i) Thet during the years 1901, 1952, 1953, 9% i 1097
the setivities of the Lenpayer s & 11fe Limurence solfeiting agmet
constithted thet of en $rdependent contPoctor ad mot thet of en
euplayeremsiopes relationship sod thut e foocme dertved Shevwe
fron vas cubiject to Wnizneorporuted tasiness tax S0 ascusdanse with
Soetion &, Artiale 16-a of the Tox lLawe

) Thaty scenrdingly, the additiom] ssscasmesie fop
usineerroreted tusitass tanes for the pears 1951,y 1952, 1993, 9%
end 1997 (Assusemant Nos, AA=S1ST0R, AA=S1790%, AAOUORIR, DUPDOAPS
and Ped13tkh, wespectively) are coryesty et seld asscssvecte &0
lswfully demanded and that the taapeyer®s applications for swvision
opr refund vith respeot to sald assesspente bu and the cae sPe
R T slbangyy Hew Yerk on the oth Suy of Alugust o 998 5,

/s/ JAMES R. MACDUFF
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