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straham 1. Lest, the Sexperer hevein, heming filed sppife }
cations for revision or refund of uninecrporated dusiness tames 1
under Artiele 16.4 of the Tex Lew for thre years 1957, 1998 and 39%
snd a kearing kaving been Neld 1n commection therewith st the offiee
of the itate Tay Coraisston, 2 Centyre Street, New York, K, ¥, en
the 1%th day of Cetoder, 196k, at vhioh hesring the Saspayer sppeaved
perscaslly, testizeay having been tsken and tre natter Peving desan
éuly emaxmined and ecnsidered,

_The 3tate Tex Cosmission heredy findes

(1) Thet the toxpayer filed a perscnal inecme tex Tetumm
for the year 19%7 on which he reported cm Sehedule 4 sonntasien inesns
&8 a sanufacture?'s representative dut 814 not file suy wincerpersted
business tax return for sefd yearj that om July 30, 1999, the Derarte
ment of Ysyatien snd Finenee made sn additionsl sseessment (Vo, B
642368) egoinst the tsxpayer for the yeer 1997 holding thet the Wusie
nets activities set forth in his return eonstituted the earrying oa
of sn uninccrporates business and the income derived thevefrem was
terable under the provisions of Article 13-4 of the Tex Lows that om
April 18, 1961, the taspayer filed sn application for revision oF ree
fupnd (Form 72.113) with respeet to the aforfenenticoned assessmentd,

(2) Trat e tarpeser 71108 sn wsvptrporated business tax
Feturn for the “rar 1958 on spril 1%, 1960, computing ené payimg the
tex in the sum of $87,03; that om Mareh 6, 1961, the Depertmeat of
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Tapetion anéd Pinsnee mefe on additiensl ssssssment (Bo. CCO~97831)
iapesing ad¢itienal penslty snd interest in the sum of $1h.36) thet
the texpayer filed s persensl imecms tax return far 1939 te whieh
wee sttached Pors IT~202 (unineorporated dusiness tam return) end
eouputed and psid the wninecrporsted busimess tax on sald vetwen
ssounting to $157.09; that on April 18, 1961, the taxpayer filed
Sinely appliceticas for Pevision or refund of the taxes 00 paié fow
the years 195¢ end 1999,

€3) That éuring the years 199¢ ané 1959, the tampayer was
‘& sales representative for sbout sis hardvare senufecturers covering
the metropcliten Wew York, New Jorsey territory en a straight ¢oe-
sission basis) that he had nc written eomtracts with the priscipele
wvhom he represented; that he was not reisburseé for sny expenses; that
the prineipeis fived the territory the taXpayer uss required o sower|
thet be vas requested t0 eall o certain sesounts, renfer reperts as
%o the results of such visits end to mske regulsr cslls on cortein
ascounts furnished him,

(V) Thet the taxpayer €14 not saintain sny office éuring
the yoars in questionj that he used kis home sclely fer the purpose
of storing ssuples requived for the selicitation of customersy hat
the relaticaship betveen the texpeyer and the rrimefpals whem he
ropPecented was that of en sapleyeresspleyee Father Shen Wdat of »
independent contrastor,

Based upen the foregeing finSimgs and all the evidense
pressnted herein, the State Tax Commission hevady

DETYRMINES,

{4) That upon the bDasis of Finding 1 shbove, the taxpesyer
fagled So f1le his sprlicatisn for Teviston or refuné with vespest
% the assessment for the yesr 1997 within the cne-yesr statutery
tine pericd os required 1n securdance vith Geetien 376 of the Tax
Lews that, secorédingly, the aforementioned sssessment (¥We, B.S02348)
i the sum of $36.49 together with interest and other statutery
eherges for the year 1957 1s ecrrect; that said assessment doed nol
foelude sny tax or other charge which could met have beon lawfully
dGenan@ed sné that the Sampsyer's sjplicaticn for revision or refund
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with ‘vospect trereto e and the sene is heredy denied,

(B) That the activities of the tampayer oo a Sales

representative during the years 1958 and 1999 41¢ net eonetituls
‘ She earrying on of sn unincorperated business in ssesrdance vith

Seetion 386, artiele 16-4 of the Tax lewg that, asccerdingly, Ve
atditional wnineorperated Dusiness tames for the years 1998 ant
1999 were not Sue and not lawfully densndeds that 4he Sampayer 1o
mtxm»amanumummd“hnﬂm¢n
for the years 195 and 1999, vespectively, less the snowmnt 4w o0 e
ssseamant for the year 1997,

ARD IT & B0 CRDERED.

DATPDs  Aldeny, Bow York, on Whe lith day of  liay . 1965,

SRATY TAY COMMNIOSION

/s/ JCSEPH H. MURPHY
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L 9 (9-63)
BUREAU OF LAW

Q) MEMORANDUM

)

TO: Commissioners Murphy, Palestin & Macduff
FROM: Solomon Sies, Hearing Officer
SUBJECT:  ABRAMAM I, LAS?

19;3 Assessment #B.642368
1958 Aszessment $#CCC.97831
1959 Application for Refumd

Application for revision or refund of
Unincorporated Business Taxes undey
Article 16-A, of the Tax law for the
years 1957, 1958 ana 1999,

A hearing vwith referense to the above matter vas held before
me at 80 Centre Street, New York, N, Y., on October 15, 1964, The ap-
pearsnces and the evidence produced vwere as shown in tﬁo stenographie
minutes and the exhibits submitted herewith.

The issues involved herein are: (1) vhether the taxpayér:
filed a timely application for revisiom or refund with respect the
year 19575 and (2) whether the asctivities of the taxpayer as a sales
represehtative for several different hardware manufacturers eonstituted
the carrying on of an uninecorperated business in accordance with Sece
sion 386 of the Tax Law,

The assessment for the year 1957 was mailed to the taxpayey
on July 30, 1959, The application for revision (Form IT.113) was mot
filed untii April 18, 192?; 8ince the taxpayer's applieation for re-
vision or refund for the year 1957 was not filed wit one year from
the date of the making of the assessment, namely, on or before July
30, 1960 in accordance with Seetion 374 of the Tex Law, the aforemen-
tioned appliecation for revision should be denied,

During the years 1958 and 1999 the .taxpayer vas a sales
representative for about six tc eight hardvare manufacturers handl
carpenters' levels, masons' tools, snow shovels, ete. He had no wri
ten contracts with the firms he represented. He was engaged on a
straight commission dasis, He was not reimbursed for any of the ex-
penses incurred. FNone of the principsls deducted withhclding or soeial
security taxes from the ecommission paid to him. The taxpayer covered
the metropolitsn Nevw York and New Jersey territory. The principals
fixzed the territory the taxpayer was required to cover, requested him
%0 call on certain aeccounts, render reports as to the results of sueh
visits and to make regular calls on ¢ertain accounts furnished him.

The taxpayer testified that in 1948 he had a certificate
of doing business under the name of Eastern Sales coni:n{ with an ad-
dress at 277 Broadway, Nev York City.; that when he first want imto
business he was advised that for personal reasons it would be dest for
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him to use a trade namej that after a few years he found that the
trade name served him no useful purpose and he, therefore, abandoned
the use of ity that he never maintained en office at the aforementioned
address; that he merely had a telephone answering service there for
which he paid §7.00 a monthy that did not have any printed station-
eryj that he d1d not use a calling card with the name Eastern Sales
gogggny except for the first year (Minutes of Hearing, Pages 10, 11
It was on the basis of the faet that the taxpayer had once
used a trade name that the Income Tax Bureau decided that he was
carrying on an unincorporated business, The reason for the use of
an gnswering service was that the taxpayer lived in Plainview, N.XY,
and was mnatle to get the customers to call him all the way out oa
Long Island., He testified that he Aid not receive any mail at the
‘ 277 Broadway address; that he contracted no business at said address
: and that he had no desk or any office there.

: In addition, the taxpayer deducted on his returns for the
years in question depreciation of work room and residence, $94.51
per year. Actually, this represents less than $8.00 a month and 1n
fact 1s the charge for storage of the taxpayer's samples which he wes
required to carry with him because the use of a catalog proved wnsatis.
factory (Minutes of Hearing, Page 17).

I am of the opinion that in the instant case the taxpayer
did not maintain an office and that he was an employee rather then
an independent contractor.

For the reascns stated sbove, I recommend that the deter-
minstion of the Tax Commission be substantially in the form submite
e Trew -

CATEAMLAN
APR 7 - 1955 o/  SOLOMON §in3
Hearing OIficer
April 12, 1965
/ef W, SCHAPIRG
Approved
/e/ | F. KELLIHER

Approved




