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TO: Comnissionears Murphy, Palestin and Macduff
FROM: Nartin Schapiro, Hearing Officer

SUBJECT: Eli Keikun, petition fer redeterminastion
of a aufzciﬁuay of unincorporated business
taxss for the year 1542

A hearing with referescs to the above matter was held
befors me at 80 Centre Street, New York, N. Y., on FPedruary 2§,
1965, The appecrances and the svidencs produged were as shown
in the stenographic minutes and exhidbits submitted herewith,

~ The issus raised herein is vhether the taxpayer who
maintaing sn enployment ageney engaged in the placensnt of
enginseving personnel is in the prectice of a profession an
henee syampt from uninaorporated business taxes. ‘

The taxpaysr, & nonresident, operates an ssployment
agency im New York city and does not have any assistanee other
than 4 fulletime clerical employee., As set forth ia the proposed
determination, the taxpayer's duties consist of advertising,
intervieuing and securing peveons with expesriense in various
fields of snginesering for ultimate placemsnt with uagiao-riua
firme. A fils card system is maintained on each applicant in
which the applicant’s experisnce and field of education is
1isted. The applicants are interviewed Ly the tawpayer, and im
aumerous inatances, the taxpayer reviews engineering designe
submitted by then, and ansesses the personality and appearence
of such applicants., The taxpayer is not a graduste engineer.
The taxpayer, however, has had experience in enginearing design of
slectrical equipment and urges that in interviewing various
inearing personnel his knowledge of sngineering is & required
skill in the successful operation of an engineering 0:Tinyunat
agenay, together with his ability to assess a job applicant's
appearance and pereonality,

1 1“Art§¢1n 11 of §h¢ Ganeral auaigo-a L:; £§Z'§§“ !:r the
Licansing of every employment & y sither yor in

New York City or by the tuduntrg::‘gounitsioaor«iu the rest of
the State. No special course of study, skills or abilicty is
required except as provided under upction 17% of sush law, whieh

are that the taxpaysr be of good character and has had at least
two years of experience as a placement employes, vecational
counsellor or in related sctivities, There is snc differentiation
as to technical or specialised employment agencies other than
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theatrical employment agencies or nurses registries, In sueh
instances experience in the specialized field is vequired,
Clsarly, thesrefore, the oparation of an employment n!cucy which
requires no more than two ysars expsrience in sueh field and

doss not require knowledge of an advanced type in a given field
of scisnce or learning gained dy a 9volnu§od courss of specialized
instruational study is not & profession within the intent and
ssaning of the Tax Law nor sven in common understanding of that
term, The taxpayer urges, hovever, that the operation of a
technical engineering placemsnt agency removes it from the
ordinary olasses of employment agencies and is thus a prefessional
activity, Such argument was also urged by the tanpeyer in the
acase of § g vy B ini, 1968, 7 A D 24 18§, 179 N.Y.8, 24
963, Int sustained the unineorporated business
tax asssssments on the ground that the taxpaysr wes & salesman of
enginsering equipsent and not an engineer even though a knowledge
of engineering principals was {avolved, Therefore, I am of the
opinion that while knowledge of engineering prineipal and design
and ability to assess peresonality is useful in the taxpayer's
activities, the ssme does not aonstitute a profassion, Acoordingly,
I have prepared a proposed decision affirming the determination
assessing unincorporated business taxes,

For the reasons stated above, I moommend that the
decision of the Tax Commission in this matter be substantially
in the form submitted herewith.

/s/ MART IN SCHAPIRO
earing [
E. H. BEST
MS3ea

Enc.



STATE OF HEW YORK
STATE TAY COMMISSION

H
I THE MATTER OF TPE PETITION
3
or
ELI KRIKUH
FOR A REDETERMINATION OF & DEFICIENCY
R POR REFUND OF UNINCOGRPORATED DUSTHESS
TAXES UHDER ARTICLE 23 OF THE TAX LA
FOR THE YEAR 1882 t
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rli Kriken, the taxpayer herein, having filed a
petition for redetermination of deficlency (file lo. 2«438263%
dated August 17, 136%) of unincorporated business taxes under

srticle 23 of the Tax Law for the year 1362 and a hearing having

been held in connsction therewith at the office of the State

Tax Commission, 30 Cantrs HStreet, Hew York, lew York om
February 26, 1966 before 'artin Schapire, Hearinpg Gfficer of
the Department of Taxation and Finance, at whieh hearing the
taxpaver appeared personally and testified, and the reacrd
having been duly examined and considered,

The State Tax Cormission herely findsi

(1) That durinc the taxable yvear 1962, the tawpayer
filed a nonresident personal incows tax return in which the
taxpaver reported income from the opearation of a technical
employrant apency, which apency was located in Kew York Cityy
that the tawpayer failed to file any unincorporated business
tax returns, and the aforesaid determination was issued against
the taxpaver on the ground that the taxpaver's activities did

not constitute the practice of a professiocn,

(2) That during the vear 136Z, the tauxpayer operated
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an employssnt agency under the name AAA Engineering Peveennel
Ageney in an office at New York, New York taking the lease {a
his own name and operating the office personally without any
assistance exoept that of a full«time clerieal vorker hired dy
the taxpayers that the setivities of the taxpayer comsisted of
advertising, interviewing ard securing persons with nrp-;tm |
in the varicus figlds of enpineering for immediate or ultimate
placement with enginesrinp firms; that the tanpayer received
regquests from various engineering firse for draftsmen, graduate
engineers wvhether licensed ov unlicensed, and engineering
adsinistration personnel that the tanpaysr himself advertised
for such pereons in accordance with the requiremssats set forth
by the hiring engineering firss; that the applicents would ‘
submit their qualifications to the tanpayer) that the tazpayer
would iaterview the same, and in many instances emsnine the
designs prepared by such applicants; that vhere there was sere
than ons applicant for the same position, the Yampayer weuld
veoonmand to the hiring firm the pevson he belleved suitabley
that the eriteria used by the tawxpayer vers sdusetion, enperienss,
the designs submitted, and pavsonal factors of pevecnality and
appearance when considered to be of importance hy the hivimeg
firmas that in m' case of a rare and unique type of work with
fow applicants, such applicant would bs immadiately referred %o the
hiriang firm; that the taxpayer maintained a file eard systen em
all applicante listimg thereon the nature of the applicant's
engineering specialty and his enperience; that dependiag upon
the type of personnel commiasions were received either by the -
saployer or the employee.

(3) That the tawpayer kad obtained degress in the fleld
of education, but does not have any degree i{n engimsering; that
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the taxpayer's sducation in the fisld of enginesring censisted
of several Nev York techmical courses in a New York techaleal
institute and eourses in the Univereity of Tampa, Florida while
a member of the armed ferces, for vhieh the taxpayer reseived

a certificate in engineering; that the tanpayer vas empleyed

by an engineering firm which designed and sonstrusted oil
refineries and chemical plants for a period of 12 years beiag
initially employed as a draftsman in the eleetrical departeent
and then as a designer in the electrical engineering departasnty
that during the course of his work and in conjunetion therewith,
the taxpayer familiarized hisself with other aspects of engiseeving,
including civil and chemiea) engineering.

(%) That section 174 of the Ceneral Business law
provides in part that a license to maintain an employment ageney
shall not be granted by the iadustirial comsissioner of the
State of New York,

PIf » « ¢« the applicant is not a pevsom of

good sharacter or responsibility; or that

he or the i{adividual who will aatually

dirsat and opsrate the placement aotivitiss

of the agency has not had at least tvo yeavs

sxpearience as a placensnt enployes, vecational

oounsellor, or in related aetivities, whieh

similarly tend to establish the competerce

of such individual to operate the placement

activities of the agenay , « "9
that there are ao requiresants of education, experienss e»
skill other than set forth adbove, |

(5) That more than 80V of the taxpayer's imeoms was
derived from his own services; that capital vas not a matewvial
producing factor, |

 Upon the foregoing findings, the State Tax Comsissien
hareby

DECIDES: .

(A) That although the taxpayer's knewledge of engineering

e
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principals and design vas useful to the taxpayer ia his spevatien
of an employment ageney placing engineering ygﬁmh the
tanpayer's activities did not constitute the practice of &
profession as intended by section 703(ec) of Article 23 of the
Tax Lav, |

(3) That, acaordingly, the determination of ths Stats
Tan Commispion is hersby affirmed and that the amount of
unincorporated business tax assessed thereunder is eorrest
and doss not include any tawes or charges not lavfully due and
owing,

DATEDS Albany, New York on this 19th day of  August o AB8 5,

STATE TAX COMMISSION

/s/ JOSEPH _H. MURPHY

T Toaalesloner

/s/ JAMES R. MACDUFF
sel



