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TO: Coumissioners Murphy, Palestin & Macduff

FROM:  Solemom Sies, Foaring Officer

SUBJECT: gRNRY RPRIZBYRG & ARNOLD SCHIPPPR
individually and as eo-partners 4/b/u
the firm neme and style of:

HYRZRFRC & BCEIPPYR

L Assessment #AB.O13068
13%5 Assessnment #53»912329

. Article 164

A hearing with reference to the sbove matter vas held
before me et £0 Centre Street, Kew York, N.Y. on Jenuary 6, 1965,
The appesrsices end the evidence produced were as shown in the stenc-
graphic minutes snd exhibits submitted herevwith,

The 4ssue involved herein is whether the cctivities of Henry
Hergberg end Arnold Schipper, during the yesrs in issue, constituted
the carrying on of an unincorporated business subdject to un&nzogzcran
ted business tex in asccordance with the provisions of Section 306,
Article 16«4 of the Tax Lew,

Prior to 1958, Henry Hersberg and Arnold Schipper were
scparately engaged as sslesmen on a commission basis, PBoth of the
sforementicned individuals represented H & H statiancr{ Co., Ine, and
others in the sale of office supplies on a commission basis. In 1958,
Schipper snd Hersberg entered into an oral arrangement whereby they
agreed to peol or share the salaries, fees, commissions or other com-
pensation which they received from B & H siatzaacry Co. Ine. and also
share equally the expenses in comnection with saeid ineome.

Hersberg and Schipper filed with the U,5, Internal Revenus
Bureau partnership returns for the years 1958 and 1959, showing their
eombined income and expenses and their distridutive share derived
therefrom, Neither Ferszberg nor Schipper filed New York EBtate unin.
corporated business tax returns for the years 1958 and 1959. Accor-
dingly, the Income Tax Bureau issued assessments of unincorporated
business taxes sgainst Henry Hersberg and Arnold Sehipper, individu.
slly and as co-partners doing business under the name and style of
Eergberg and 1§per. It is to be noted that the corporation did
not deduct withholding or Sceial Security taxes from income of
sither one of the aforementioned individuals and that the primecipal,
H & H Btationery Co, Inc, regarded them as independent salesmen and
not as employees.
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RE3 HPNRY EYRZEPRG & ARNCLD SCEIFPFR 4/b/w
EFRZBYAG & SCHIFPFR

The taxpayer, Arnold Sehipper, contends that the ssssuntant
errongously filed perinership returns for him and Hersbergy that
these returns were filed primarily for the purpose of the
sharing of expenses,

| I am of the opinion that the taxpsyers, Arnold Sehipper snd
Henyy Horsberg, by shoring ineome snd expenses, were in effest en.
gaged in 3 Joint venture end were therefore carrying en sn wnineore
porated Duciness subjeet to ms.uornnm business tax in secordmes
vith Seetion 386, Article 16.A of the Tax Law,

For the reascns stated above, I recommend that the determing.

tion of the Tax Commission in the above matter de substantially in
the ferm submitted herewith,

LI AN I B G-I 44
STLCNCH Giso

T Tearing Uffieer

0CT 5 1965

AARG L SCHAPLEC
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BUREAU OF LAW
MEMORANDUM .

TO: Coumissioners Murphy, Palestin & Macduff
FROM:  Bolemon £ies, Foaring Officer

SUBJECT: HpNRY BPRZBYRG & ARNOLD SCEIPPFR
individually snd as eoepartners d4/b/u
the firm name and style of:

HYRZPYRG & SCYIPPYR

1998 Lssessment FAR.013068
1959 Amseesment §4B.013069

. Article 16.a

A hearing with reference to the sbove matter was held
before me et £0 Centre Etreet, Nev York, N.Y, on Jenuary 6, 196%,
Sppesrances snd the evidence produced were as shown in the stmoe
graphie minutes snd exhibits submitted herewith,

___ The sssue involved herein 1s whether the activities of Penry
Bersberg and Arnold Schipper, during the yesrs in issue, ccnstituted
the carrying on of an unineorporated business subjeect to uninceggaran
ted dusiness tax in sccordence with the provisions of Section 386,
Artiele 164 of the Tax Law, :

' Prior to 1956, Henry Rerzberg and Arnold Schipper were
Soparately aneuged a8 Salesmen on a cormission basis, Both of the
aforementioned individusls represented H & H Stationery Co., Inc, and
others in the sale of office supplies on a commission basis, In 19%8,
Behipper and Hersberg entered into an oral arrengement vhereby they
agreed to pool or share the selaries, fees, commissions or other come
pensation which they received from H & H Slatlenery Cos Ine, and alse
share equally the expenses in ccnnection with said ineome,

| Hersderg and Schipper filed with the U.S, Internal Revenup
Bursau partnership returns for tre years 1958 end 1959, showing their
combined income snd expenses and their distridutive share derived
therefrom, RNeither Fergberg nor Schipper filed New York State unin.
corperated business tax returns for the years 1958 end 1959, Accor-
ainz:33 the Ineome Tex Puresu issued nssessments of uninecorporated
business taxes against Henry Herzberg and Arncld Sehipper, individue
"ally snd as co-parthers doing dusiness under the neme and style of
Hersderg and Schipper. It 1s to be noted that the corperation 414
not deduct withholding or Soclal Security taxes from ¢ income of
olther one of the aforementioned individusls and that the principal;
B & H Btetionery Ce, Ine, regarded them as independent sslesmen and
not as employees.
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e RPNRY EFRIETRG & ANNOLD SCEIFFTR &/b/u

KFRZBYRG & SCHIFPFR

The taspsyer, Arnold Sehipper, centends thet the secomtant
orrensously filed parinersihip returns for him and Hersdbergs that
these returns were filed primerily for the purpose of ahwlng the
sharing of expenses, . :

1 a= of the cpinion that the taspayers, Arnold Sehipper and
Renry Nersterg, by shoring income and eapenses, were in effect ene
geged In & Joint venture end vere therefore carrying on sn. wninecore
porated businese sudject to unincerporated dusiness tax in aecordmes
with Beetion 376, Article 16-A of the Tax Law, -

Fer the reasons stated sbove, I recommend that the deterzings

tien of the Tax Commigsion in the egbove matter de subatantially &n
the ferm submitted herevwith,

STLONMCH SIES

0CT 5~ 1965
’ %ar,,nas UfTieer
 WMARTIN SCHAPRIRC
v
E. H. DEST
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FYSRY BPREIFFEO & AMBOLD SCUXVPTR
individually snd as eO-partuers l/h}w the
fivm nene and style ofy
FCB PRVIZICH OF FPPURD OF DNINCORPCRATYD
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. srneld teripper, IBCIviduslly end as & toepaPtaed Ooing
business under tte fise neme unéd style of Berpderg & Sehipper, Daving
21106 applicstions fer revisien or refusd of unincerporsted business .
taves under irtiele 16-4 of the Taw Lew for the yeavs 1956 ena 1999
a8 & heoring having beer held in comnestien thevewith ot the offfes
of tte Etste Tos Commtssion, 00 Contye Stwreet, New Yosk, %Y, 68
She 68h day of Jeruery, 1965, st whieh heering the tazperer Aemedd
Gebipper spyeated persinslly epd was vepresenied By Maptis L, Futtere
mab, Crhy testimony having been teired end the watSer having deea #wly
smanided ené ecusideved, | |

The itate Yax Commtssicn Mwreby finde:

(1) That Renry Hevsberg ond ivneld Sediyper, for the Jears
1958 and 1998, 71lsd U.f. partnerabip meturus of facems (Internal
Pevenue Sewyice Ferm 106%) under the name of Heraberg & Sehippew,
indteating that trey were engefed In the busivess ef whvlessle st
ticnery; that neither Fersberg nor Gebipper f1led New Yook Hale
partnerstip or unincorporeted business tex returns fov the yeers 19%8
nd 19%; Shet, sceordingly, eu July §, 1942, the Depertment of Teme~
tion and Finsnes ssde sssessnents of wninecerporated business tan
‘under Artiele léwi of the Tax Lew ageinst Fenry Ressberg end Avnclé
iahdpper, individually sid as oo-pariners doing business wader e
firvs nave end style of Persberg sné Seidpper, for the yesrs 1998 end
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1999 (Assesonent Nos, ABOLICS8 end ABORI0S9, Fespectively).

(2) Trat price to 1998, Hsary Nerebevg snd Arveld Sebtppew
mnmmuWuMumummmm-
plies on » eosmission basis on bebalf of ¥ & ¥ Stetiemery Co, Ine.
and ethersy thet 1r 1958 Arncld Gehipper and Fenry Fersberg enteved
fntc sn orel srrangement wharedy they sgreeé 0 pocl er shave thely
fees ané ecmsissions equally sné slse sgreed tc equally shave e
expenses ineurred by them in eonmection with sal€ Sneone,

(3} That teury Eersberg sad Aueld Sebipper covared Sleo
Seme OF similer Serritery) that they would trevel scmettnes s ame
eor snd sometises 1n seperate ears (Minutes of Besring, pars 9)}
that the susteners srnold Gshipper solicilted vers -uﬂv ohureh o9
gamisations and other sssoeiaticns; that the w m m
solicited vere ostly fastories wmé offices) thet the m m
splift e mmm; of Mm, pege 12); that the Saspayer mu
MW mu:m. uuummcumuma .nmm
mmrwmmmm.n ctnnission sné rm.nun
 eplat. Ant thet we vill alse split ewr expenses” (Mizutes of Peertng,
pege 11)§ that setither Fenry Hersberg nev Avneld Sehipper vere Pelt.
Lursed for expenses B’ eny of tte prineipsls vben they resvesented)
that the tsapsyer Aruold Seripper testified that lenwy Fevsbersg
“wus given, by the SORPENY,y iﬁ ks tosks Ralf of his conmission and
belf of nine and vies Versa, In ssny eases Do nefe customrs on Mo
oun or there uas ¢ differsnes In peresstage, Fonetimes I got 60 Jory
mtmmmh&m—ﬂnmu; e weren'S setusl!partoers, Sust
on split eommizeion, we went together Just for ecufert sad mplfs
the comission. Yot to te elcne on the Pead.” (Himstes of Fesring,
peage 12)§ thet the principal, B & K Staticnery €o, InG. ¢14 208 Goe
duet withhelding temes or pey Soetal fecuyity on behalf of Fenwyy
Fersberg or Ariold Sehipper nor in suy vise tFeat OF Fegaré thew &8
suployess YUt as independent sslesmen (Vinutes of Beering, pege 18).

(M) That during the years 1950 ané 1999, Benry Vershavg and
irnold Getipper Peld thesselves outl as eo-peFtners; that Wey shared
squally comcissien fnecws snd sxpentes in ecumeetion with selé inesme,
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Tased upen the fovegoing findings snd sll of the evidense
presented herein, the State Tax Commission Deredy

ERTTINIRTS)

{4) That the setivities of Fenry Hersberg and Awnold .
Schipper, ouring the years 195 and 1970, constituted She eserying.
on of on unineorperated business subjleet %o uninserpevated Dusiness
fox 1n secordanes vith the fntent snd mesaning of Seetien 306, setiele
15wh 6f the Tex law. ‘.

(B) That, scccrdingly, the assesumenis for the yeers 1998
d 19%% (Acsesssent AB.OYI08E and ABD130E9, respestively) ave eov-
reet) mxm:nmmnm‘mmwm-rmw'
whieh eoulé net have Leen lawfully demanded and that She wpplisations
| of irnold Sebipper, 18617i2ually spé a9 0:-90-partner Sofng Dusinese
ander the firm nene snd style of Nevsberg & Beldpper, for sevisisn
or rafing of uninecrporated business tsmes on the aforesentiensd atw
mﬁhm&hmmmmiu.

DAY*Ds 2lbeny, New York, on the 19th  Ony ef November s 1968

STATE TAX CONMISHIOR

/s/ JCSEPH H. MURPHY
/s/ IRA J. PALESTIN
/s/ : JAMES R. MACDUFF




