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-y BUREAU OF LAW [ /0. . alicwy 4
- MEMORANDUM /QM(/&» d(/mf‘ﬁ/ f
TO: Commissioners Murphy, Palestim & Maoduff

FROM: Solomon 8ies, Hearing Officer

SUBJECT: WALTER P. BEDDEN

1959 Application for Revision or Refund
Articles 16 and 16«

A hearing with reference to the adove matter was held before
me at 80 Centre Street, New York, N.Y. on Desembar 11, 1963. The
appesrances and thacvidomym&u«ﬁwmu shown 1n the steno-
graphiec mimates and exhidits submitted herswith.

The issues involved herein are: (1) whether the activities
of the taxpayer as a transportation economist and consultant comstie
tute the practice of a rceogniged profession so as to exempt the
income derived therefrom from the ition of uninoerporated
business tax in accordsnce with Section 386, Article 16-A of the Tax
lawj and (2) whether ths taxpayer, a nonwresident, is entitled to an
allocation of tusiness income for services rendered outside the state)
and (3) vhether the taxpayer is entitled-te an allccatiem of business
income for servises performed at homs.

| The mzr received a Bachelor of Arts Degree from Williams
College in 1920, received a Master of Arts Degres from Columbis
University in 1922, He was an instructor in economics of food marketing
at the university extension of Columbia University, HNe graduats
studies in the field of food distributien, elements of supply and demand
and gimsmuna. He 1s a member of the Kur&m Statistioal Associetion
and has ented technical papers and mede addresses bLefore the
Metropolitan section of the American Scolety of Civil Engineers and has
delivered lsctures at Cormell, Columbia and George Washington University
on ucmm ﬁ"”ﬁ“’ Mi;tm 1::“ w:mwtatzgg "u;ﬂ (;g?mniu.wné;‘

t yor . been formerly smployed for over -» | {:m :

m New York Authority as Director of Port Devel nts. He retired
on a pension from the Port of New York Autherity in 1953 and has been
sell~employed as a transpertation economist snd consultant sinee.

Puring the year 1959, the taxpayer was « ed as a
transpertation ceonomist and &mltmt in connection with various
port developments and transportation projects, He maintained a
nmh}x;‘ aha;n ﬁ& business at so&gy Averme, New York City, N.Y.
vhere emp a secretary, taxpayer was engaged as a
consultant by engineering firms and governmental asgensies in
connection with transpertstion and port development groauh to
study the feasibility of such projects and to submit reperts in
connection therewith, In most instances he would enter inte
written agreements pursuant te whish he was furnished a field
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office at the siteof the project and was reimbursed in for
living and traveling expenses., He spent 19 days in Eng and
France; 22 days in Turkey and 2 in Trinidad, In sdditien
he also spent 31 days in Jasksenville, Florida and 13 in fev

Jersey and Washington, D.C. The taxpayer spent 15 days his
home in Connecticut preparing reports {: conneation vith varicus

Jects in which he was involved. Although the taxpayey contends
hat he used his home as an office, no evidence was subdbmitted whieh
would warrant a finding that his home was used as a nﬁuplm
of business., He had no business telephone listing at home; he
hed no stationery and he did not employ any halp glmm + It appears
that his home was merely used for somvenience.

mmnsoxdmm-mcmarmtwrh
derived from personal services sctually vendered by him and eapital
iz not an incoms-producing factor.

On his return the taxpayer indicated total days worked in
the year 1959 as 242 of whieh 123 days were vorked outside of the
Btate of New York. Ths ta: ey veported his income using an

allecation of a none-resident employee.

Although the taxpayer filed an unincorporated business tax
return for the year 1959, his representative contended that he vas
engaged in the practice of a recognised profession sxexpt from the

) métm giz mxisematcd btusiness tax in sccordance with Beation
.

I am of the opinion that the taxp ‘s activities as a
transportation economist and consultant did not constitute the
practice of a recognised profession on the basis of the desisicn in
the case of RRERAE Q). SR0Kma 279 Appe. Div, 1115, 112 K. Y.B8, 24 365’
affirmed 305 N.Y. B39, 114 N.E. 24 39, vhere it was held that the
aetivities of g university professor of economics as an econmmie
consultant in private industry were carried on in the field of
business and commerce and 4id not constitute the prectice of some
separate profession and that the inscome received frem such activities
wvas subject to the tax imposed under Article 16-A of the Tax Iaw upem
net income of such unincorporated business.

The term "business carried on without the State™ is not
defined in either Article 16 or Artiele 16-A of the Tax Law,
Hovever, the term "business carried on within the state" is
defined in Articleln5 of the Personal Income Tax Regulations as
& tusiness carried on by a none-resident when he "oscupies, has,
maintains or operates desk reom, an office, a ohez, 8 atml s
warehouse, a factory, agenocy or other place cutside the Btate of
New York where his affairs are gypiematisal: g Pesilarly carried
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on eagu t from his office within the State ef New Yerk" (anderssoring
supp

Article 455 of the Personal Inceme Tax Regulations provides
that the entire net income of & noneresident from a business, tradn
ﬁeﬂnﬂm carried on within the stats as defined in Art&ch 1311 am

income from a source within the state of FRew York and taxable as
such even though the non-resident performs services without the state.

Article 456 of the Param:t Ingome Tax Regulations provides
that no part of net income of a non-resident from a business, w
m ession or osoupstion carried om without the state of New m
iness carricd on" is defined in Article 415) and not earried m as
80 defined in this state is taxable, This is so, even though the non-
uuidtnt or his representative may enter the sta‘c for thse purpese of
selling, neing or performing any other duty in commestion
w&mtﬂamimn and oven though sales may be made to or services
g:*tm for, or m behalf of, persons or cerporations located within

The instant case 1s to de distinguished mmmn ur

8 LadbRXLA s 231 N.Y, 339’ 132 N.B, ‘09 w15 RE ) i

{M‘(WM REA00 me gv. M’VQ ‘, ‘7 N.' & . B ' »it RRRESE
NeYe 230, 48 N 24 99, romaing 264 Apy. piv,

The cases of :mvu and o (supra) were decided unier

Bection 351 of the Tax lLaw. \rn case, the taxpayer was &
non~resident doing msiness in m York City mlm salesmen to
take orders in :t‘mt.gn countries vhich orders were consummated thum
In the Monjo case taxpayer was a non~resident maintal
prinsipal effice 1o how Too Gty for the purchase and sale of furs.

also maintained another office in ancther State. In additaou, the
taxpayer in this case wldmmmh agents in ! and the sales
were consummated there. mmumcmt held tﬂulnem
Gerived from sales consummated in Europe did not constitute income
derived from business carried on within the State of New York,

In the mnuwc ( a) decided under Section 386~g of the
Tax law, 1t was held t the ice maintained outside the State by
& sales representative acting as the mu mat emumm a
g%aea of tusiness outside the State in the taxpayer's behalf
an exted mmes.m to panu allecation of net bBusiness income for

usiness tax purp Department Counsel in m inien
dsted sapmm- 8, 1950, held hel et the rogular and systematic escu-
pation of & taxpaye rafsmoinnucw plant an ind ont

gontractor sutside the State constituted the carrnnx on & bu
ocutside the State and, therefore, would aunthorize an allecation ef
part of the mpnyar's net mims income outside the state for
business tax purposes, even though the taxpayer did not pay rent, as
such, for the use of &u space.
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Mamal of Poliey, Income Tax Buresu, Article 457, Page 1
(8~25-58) states that the allocation of a non-resident vhe is in
tusiness or a partmership ha & non~resident member wishing to
l%i.ﬁate nag mm:g.émm&; bo w%:hin 1;!!1 vithout New !w:tsw
& only be peymitted sueh allocation £i4s rlaces
mit:‘” are ,gmim by the entity hoth %ﬂ and without the

; » ' '

: In the instant case, the services rendered by the ';mwu
in foreign countries were part of a contract or agreement v
required him to meke studies in the field and submit reperts. The
agrecxant was indivisible so that it cannot be determined as teo
what portion ef the agreed fees represented services performed in
the fereign countries and what portion represented services per-
formed in the taxpayer's mmmmrmcacn The tusiness of
the taxpayer was carried on solely within the State of New York, in
aeemmnthsmtimﬂ—gofﬁMMqummwm‘u
97 of the laws of 1951 and Articles 415 and 455 of the Farsem.
Incoms Tax Regulations,

For the reasons stated above, I recommend that the
determination of the Tax Commission in this matter be substantially
in the form submitted herein. | ' .

MAR 5 - 1965
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e twpsyery Velter ¥. Meddon, Maving filed sa
aprlication for veviaion ar vefund of pursenal fhneens Semes
ander Artisie Y0 and enineerporeted Lusinme Saxos wadew
hnving been held in conmeotion therwwith at the offies of the
2tute Tax Comelssion, B0 Centye Dtreet, Mev Youk Gtty, % ¥,
on the 190l day of Desstdwr, 19€3 befere olenom SSeny Beaving
Offteer of the Departesst of Tanetion snd Finsuse, at whish
Bogey 59% FLIWD *wemne, Sew Topk City, %Y. sl the matter
baving been doly esemined and constdeved,

e Ctote 2oz Commdasicn herely finfise

(1) et o texpayer filed s Wow Yook 2%ate Bem-
1T200) for the yoer 1997, vhereln Be set forth thet he wee
ovgaged 40 businese a8 a trenaportation soonunist end consulitant
#8 600 Fireh svenmey Baw Topk 01y, H.T.) thet on Sehetule A of
his porcorml fosens Sax return the tarpeyer sof farth SeSal
Soscme of 222,5h3.32 and oleteed am sllosation fer Suys vesbed
both within ond witheut the Etate of Now Tosky Chet he eleleed
that the t~tol maber of dugm worked In the year 090 was A8

ate




abd that the total maeber of deps vorked cutside of the Stabte
of Tew Tork wos 1033 that the dage vorded I8 Uhe State of New
Tork ves 119) that the twpeyer ellonated Bis fnoame o the

ﬁmuwwmmummmuwﬁgum.%&ﬂwuum

of §91,036,90 o8 taseble inocme fyam ocubese withdn the tate
of Mow Yowky thet the toxpayey eseputod the nowwel tas Gue in the
sun of £370,73; thet the Saspuyer® ob his uninsorpeveted dusiness
Son return for the year 1999 set forth totel net fnseme fven
bostnmese 10 the sum of §17,304,96) thet De weed the seso sethed
of allsvation e# wes used by bim on Bis percocel SoocEw tam
return Sor o-porticoing pedt of his Musiness ieoome tO seuress
wuinoerpcrated tusioess taxes Sue 15 e sum of £h0,78 and
secuosted & refunt In the sum of O3 080,71 et eu My 27,
1Oy thw Depertment of Taxstion ant Pinones on Form 44
due fyem the toupsyer In the sem of $1,500,33 and unincospareted
bustnsss Sax L the sum of £497,97 dlsolloving oty sllesstion en
the grount ttut sinoe no plave of tusinies wae peinteined M the
taxpayer cuteide of the ftate of fow Yovk his entive inecwe frem
bis businoss wes ouljoet to Yow York Utate Sames and ftamed o
refand i the oo of £930,720, |

{2) Thet Corimg the yeer 1959 Do Suunpeyey wae
igoged 4n tusiness e & Traawportation Seorwelet end Conmaltents
that be miodolined an office for the vegulnr tsenesstios of his
taciness 4n the City and Ctate of Jow Tork vhere he capleged o
seerotalys

$3) WQWWWMMMQMM«M”
mmmmmu;m thet o meoeived o FMstey
of fets Dogree fyom Uolumbia Unfveredty 1n 19824 that Do was an
tnotructor in coonontes of food Berieting st e uaiversity
ptds Tniversitys that De teught greduste |
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stadden 2o the 7isld of food distrl uticn, slsswets of supply
snd Gemmnd ant price-aciking) that he 15 & nmbder of the Aneviesn
Stetistivel sacoofetion and hee precented Soobnisel parevs end
sude sddresses Wefore the Matropoliten coetion of the Anrieen
toaiaty of Clvil Sugloeers end hes delivered leetases 5% Cupmell,
reloting te tresaportation cad escnendass that the taxpuger Dt
" been Towwsrly swployed "or over thizty (30) yeave by the Nevd
| of Row Terk Authorfty as Pireotor of et Develepment, |
@) Thes durtng he gear 1950 the teapeyer sntered
fnte ¢ eootrest with Delowr, Cothur & Ooey Consulting Suglacers
of Ohleagny 1lley a¢ Pecuportation sod storvmilc cenenltend

 Chemaw) Tuncel % vun fyem Boglent o Pronscy Yt Sh sonamentin

mmuuwwmummmmmuw
MW&W&&MM&MM#MM
o cover a supplemental repert to be sade by hn on the sbirAY
of Enyliish resd aysten to handle the Sreffie anticipeted %0 %
pemsrated by the aforcosntionsd tunmw) projesty thes ia
rosoived frvm Delowwy Cother & Coe the sul of $50A,00 end the
Jun of £960,00 fram Techniend Ctnisse, Insep thet Sn semmestion
vith sush setivities, the taxpeyer vas Turcished with an offfes
by the Sngliek ond Premeh Governmnte) et Snping the seme peny
the Sexperee eoteped Into a coutrect vith Buyncdds, Segth &
‘mm.mwmmwmmm,mu

“ ntustrial port evea on Y Seint Rohw's Rver o swhnit
mwmmawmmmmmmm
Wmmmmmmwummmum
m«mwmwmwmwmmmmm
mwmuwmmmummm
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furnishad a 71034 office Uy the sostmsster &n Jestesewilile,
Vloridas thet the Ssapayer enteved inte s centvess with U, 8,
Internstions) Cooperatien Adatnistration %0 seke o stely of e
sssntaio, spepations) end atainistystive port protlens of the
Tarkish ports end sutnit veperts) that be spent 92 Seye &n Tuvbey
10 connootion therevith thet the Saxpnyer contsads thet he spent
ton (10) days ot his home in Connsetiontt e preparing swbsecuent
reports i conmwetion with sueh setivities) Vmt e texpayed wae
fornished with sn offies by the Nepubiis of Terlngy tiat Ui
WM&M&W%&WMMWW.
MMWMMMMM%WMM”*
wmawuw straotoye sod esocnomio analysis of the hemefits to
te mohiveed mmmmummw.mm Hhat he
spsat 23 Geps in Trintdes sot five () daye ot Ms bans a
Connootiout 18 prepsring @ vepert fa sonneetion with this eelivityn
Govorcment; that the tampapor was ougaged by the Port of Newv Yeok
Mmtbority vherely he sttended conlevenses and esneulted with the
Emsoutive Pirector oot staff em provlame related to planning and
poliey vaking desisionss that he attande’ confeyences in “nehington,
DeCey Taw Jevoey snd Vow Torky Shat 13 daps vere spart by DAR GWbe
side of thw Utate of New Toek fn ccamsetion Wherewith; Simt the
services the sus of Ph 900,79 for seid antivitiess Wat 4n
addition thereto, the tanpaper sntered into o sontract vith
port seragenect preblens on o retainer Lasis; thet the Suxpaper
recoivnd extra compensstios from the Perd Foundation Su semnestion
wvith the Intermationsl Institute of Ldueation for & rveleet in
Delaty Intie which wes perfepmed in 1957 and 1998 and fow whieh
the taspapey subteitted sdditiomnl voparts in 1999, |

(37 That the taxpayer nov ecctends thet his astivivies




68 & SPAOEDAPIAtICR soonamist snd consultant econntitutes e
PPestice of a reoognised prefession 59 48 te enempt his Sncems
from untasorpernted Justeess tex) thet sitheagh the tampapee
contents thet he used hie heme a8 an offier W2eve Do prepaved
Peparts 4 conoestion with Mis activities on verieus svesstess the
Saspayer 414 et malstain e offie or ovcupy, have, sefnbain o0
mwmwmmmnMuMlMQ
festory ageney o oXher plese wuteide of the Stete of Ny Tesk
mmmmmu&mmmmm
Gerarided wars systematisnlly snd regnisrily carrisd eus that W
mmmm.mmum«m |
mwmmmmmnmmm
the yoar 195 vas not carried an both within end vithent the Seete
of Bav York lut ves cerried 0o sclely within the Stete of Mov Yeuk
8 the tere "bunitecs sarried en® 15 definsd in ApSiede MY of W
~ 05) Thst mere thun 60F of Whe gross tmecme of Whe

Sapayer 1s derived from pevesnsl servises aetoally sesteret Yy
Min and capitel 1s 00t an insems pretusing fectew, |

DY sy

(A) Thet during the yuar 1999 the Sempeger's asttvities
anwmnmmmm.mmm |
’uﬂmmm.mmmmmmmn.m |
profension suespt fyom the fuposition of unincorposated dmsdnese
MMW“‘M&%#MWMM“
m*ammmmmsmmmmm
OB of an unincorpoveted tusinews within the Seate of Now Yook and
WMWWMWMMMM‘
uninosrporated Wmetiness fex in scverdense with the intent ent
Beaning of Seetiom 386, Avticls ¥0eA of the Taxm law, |

B) That the Suupayer was 0ot @ titled to an s1isestten

oJo
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of‘income for business alleged to have been carried on both within
of Sostion 306wg of the Tax law as amented by Chapter 97 of tie
Lave of 1951, then 1n effeot and Artiales b1 snd W35 of We
Perscnsl Income Tax Negulatieus.

(@) Thuty, scomréingly, ue rescopntaticn, fevisien,
resettlement or refund of the tamus for the year 1999 can b mude
and that the appiieation Tor sevision o refund f1led W U
Ssxpayer with vespeot thewete Do end the same I8 Depely dended.

BATEDs Albatyy New Tork on e  o5th day W Cctober ¢ Y985

/s/ JUSEPH H. MURPHY
. *,hﬂ-rw (‘m‘»f,i\ r«‘w»wn;

/s/

/s/ } JAMES R. MACDUFF

Eanall G !v“‘ltvtww'.'"'\




