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TO: Commissioners Murphy, Palestin and Macduff
FROM:  ¥imgeat P. Molineaux, Kearing 0fficer

SUBJECT: Pavid Dorfman
Petition for redetermination of a
deficiency or refuad of an unin-
corporated business income tax
under Article 23 of the Tax Law
for the year 1960
File #8461030

A hearing on the above matter was held before me at
80 Centre Street, New York, New York on July 1, 1965.

‘ The question involved herein is whether income reported
by petitioner in his personal income tax return is also subjeet
to unincorporated business tax and should have been included ia
his unincorporated business tax return.

Petitioner has been an independent wholesale salesman
for Weston Biscuit Company of Passaic, Nev Jersey contimuously
since 1940, selling cookies and similar items kmown in the
trade as sweet goods. HNis business is located at 19 0ld Namaroneck
Road, White Plains, New York.

In 1959 petitioner and William Rabin formed a corporation,
Wafer Sales Corporation, for the sale of ice cream wafers, which
is a specialixed prodnc% g0ld only to ice cream manufacturers
and used by them in making ice cream sandviches. The wafers
are manufactured by Southera Biscuit Company of Richmond,
Virginia., Petitioner states that he is a 50f stockholder of
Wafer Sales Corporation and an officer and employee for
administrative work. He states that he does not sell for
Wafer Sales Corporation and does not call on the trade. The
corporation employs 13 oantside salesmen and has its offiee at
300 Bast 46th Street, New York, New York.

Petitioner states that in 1959 due to a talling off of
the sale of the products of Weston Biscuit Company he took on

in his business at 19 0ld Mamaroneck Road, White Plains the

sweet goods line of Southern Biscuit Company who also manufacture
the wafers sold by Wafer Sales Corporation and that even though
these products are irudueod by Southern Biscuit Company they are
30ld to grocery dealers and chain stores and are in no way

related or sold to the customers of Wafer Sales. Income from
the sale of the sweet goods of both Weston and Southera are
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reported for unincorporated business tax, Hovever, the assess-
ments were imposed upon the salary received from Wafer Sales
Corporation. GSince the salary received from Wafer Ssles
Corporation is not interrelated or econnected with the income
from petitioner's business as a sales representative, it is

my opinion that such salary is not subject to unincorporated
business tax.

The report on the preliminary hearing states that there
was to be a recommendation for cancellation but this was
reconsidered based upon petitioner's claim for expenses
including plane fares to Southern Biscuit Compsny in Richmoad,
Virginia. However, this is explained by his taking on the
sveet goods line of Southern in his White Plains business.

FYor the reasons stated above, I recommend that the
decision of the Tax Commission in the above matter be substan~
tially in the form submitted herewith.

/s/ VINCENT P. MOLINEAUX

Hearing Officer

MART IN SCHAF IRU
APPROVED




STATE TAX COMMISSION
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Savi¢ Dorfusn having filed a petition for redeterminetion
of deficlemey or for refund of waincorpereted business tax wader
Article 23 of the Tax law for the year 1960 (File #O861030) end
& bearing having been held at the office of the Stete Tax Oemmissien
ot 80 Centre Street, New York, N.Y., on the fires dey of July, 1965
&% 2 p.m, before Viancent P, Molinesux, Rearing Officer, of the
Departaent of Taxation and Finence, and the recor? haviag been duly
exanined and considered,

The Etate Tax Commtission hereby finds:

(1) That the taxpayer filed a New York Btate wincorporesed
business tax return for the year 1360 in whioh he reported tamsdle
incems in the sum of §9,968.13.

(2) Thet on April 13, 1963 the State Tax Commiesion fssued
& statement of audit changes based upon incame received Crom Wafer Seles
Corporetion, reperted as persensl income, considered part of the business
incoms and sudject to uninsorporsted business tax under the provisiens
of Article 23 of the Tax law.

(3) Tt petitioner's unincorporated business insoms 1s
from bis business condueted at 19 014 Namsremeck Nead, White Plaine,
Rew York, as sales representative for ¥Weston BMsoult Compeay of Passaic,
Sew Jersay and Southern Bisouit OConpany of Richmond, Virgiaia,
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(V) Thnt 1o sfditisn to Bis Sneems sz reles VepPenente~
Sive, he olec veseives tasene sz an offieew ank erployes of Vefew
sales Corpewntion vhsse offies is lovated at 300 Baet VGOR
styaat, Sew Tosk, R.X. for vioe ke deas not cat In s seles
oupacity ané whose businsse $o separste sad apevt fyon petitiessy®s
busiases as & sales reprecentative sad that mone of the preduets
seld Wy Vafer Seles Covporation 35 seld %0 purddasers of W
produnts nold thwough pebitionsy’'s Dusiness of Watte Mlatas,

Row Yook,

(%) 7hat petitianer’s Soeame fros Vafar “nler
Copporetion 3¢ not (nterreleteld or connetted vith the Lneete
Syon petitioner®s basiness an & saler PRPPresantative.

Basel wpon the fovegeing findings, the %ets Tax
Conmissien heredy

DECID3Is

hat the stoteneas of sudiS chenges sdjusting the
potitionee®s Bev Tooh S0ate miaserpareted Dusiness Sasene fee
the yowr 1960 15 incerrest, thet the petition fov refeternination
is grented, snd s Astiee of deficiency for sush yoor 3 heredy
canoalled and Fevoled.

BATEDs Albeny, Bev Teuk, ea e  cth day of July 4 A96%,
| SPATE PAX COMMIASION

/s/ _ JOSEPH H. MURPHY
/s/ IRA J. PALESTIN

' [T
/s/ JAMES K. MACDUEF




