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BUREAU OF LA A - Z
MEMORANDUM (trvrg | Chaslew O,

TO:

Commissioners Murphy, Palestin and Macauff

FROM: Martin 8chapiro, Hearing Officer

SUBJECT: Charles T. Corning, agplication for revision or

refund of Unincorpor:ted Business Taxes under
:;:1;%;616-A of the Tax Law for the years 1955

A hearing with reference to the above matter was
held before me at 80 Centre Street, New York, N. Y., om
October 27, 1964, The appearances and the evidence produced
were as shown in the stenographie minutes and exhibits
subaitted herewith. Since common issues were involved, this
hearing was held in connection with the taxpayer's patitian
for redetermination of a deficiency of unincorporated business
taxes for the year 1960, A separate recommendation and
g;oposed decision pertaining to such yesar is being submitted

me.

The issue raised herein is vhether or not the ineome
received by the taxpayer, a salesman of paper products, was
salary income received as an employee, or income derived from
the taxpayer's sctivities im his own unincorporated business
and subject to the unincorperated business tax.

The faets herein nmore fully set forth in the proposed
dotermination disclose that the taxpayer during 1955 and part
of 1996 was employed 3as a szlesman of paper products fer one
principal, receiving $900 per month fer servieing old aecceunts
plus commissions on new aceounts procured by the taxpayer.
Faderal withholding tax and soelal sscurity payments were
deducted by the prineipal. The taxpayer terminated his employ-
moent with his prineipal during 1956 and became a salesman on

a commission basis for three other firms, nome of which deducted

any withhoeld tax or social security payments. During all
of 1959 and 1956, the taxpayer maintained his own office, paid
the rent thersfor and inecurred office expenses, which rent

and expenses were not reimburscd by any of the prinecipals.

The %taxpayer was never under any strict supervision of any

of his prineipals. The testimony shows that the taxpayer used
the office extensively in commection with his aetivities. I
am of the opinion that sinece the taxpayer maintained an office
during the years involved paying the rent therefor and other
expenses which vere not reimbursed by the prineipal, the
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taxpayer's entire inecome was derived from his own unincorporated
business and subject to unincorporated business tax. I have,

' therefore, prepared a proposed determination denying the taxpayer's
application for revision or refund.

, Fér the reésons'stated above, I recommend that the
decision of the Tax Commission 1n-this matter be substantially
in the form submitted herewith.

/s/ MART IN SCHAPIRO
Hearing Officer

M3sca
Enelosure

November 3C, 196k

/s/ V. P. M.
Approved

/s/ E. H. BEST
Approved




STATE OF NEVW TORK

STATE TAX COMMISAION

IN THR MATTER OF THE APPLICATIONS OF
GRARLES T, CORNING

POR REVISTON OR REPUND OF mmmum

BUBINESS TAKES UNDER ARTICLE 16-A OF THR o S
TAX LAY FOR THR YEARS 1955 AND 19% . A':

L B B B B B BE B NN AN B OB NN WY A R

Charies 7. Cosning bhaving duly filed applications
.mnuammnmu-wummmmw
wnder Article 16-A of the Tax Law for the calenier yoars 1995
snd 1996, snd & hearing having been held in cennsetion thevewith
.tmun«nmauutmwns..lomm
Nev York, Nev York Defore Martia Sehapire, Nearing Officer of
the Departesnt of Tamation and Finanee, ot vhieh hearing the
Saxpayer appeared 1in persen and Sestiffed, and the Fessrd heving
boen duly emsnined and constdered, |

TThe State Tax Commission heredy findss

(1) That perscasl ineome tax returans having deem
filed fer the calendary years 1955 end 1956 wd ne wnincorpereted
business tax returas having been filed for such years, a0oeoements
were thereafter issued on Deconder 16, 1959 (Assessuent Nesy
3707521 and B=707522 for the years 1955 mad 19%, respectively)
on the ground Shat the setivities of the taxpayer during the
yoars 1955 and 1956 constituted the sarrying on of o Wnineerperated
business subject to the provisions of Artiele 16-4 of the Tam |
Lav, , 7 5
(2) mummmmmumm o
‘htmwtmnldcmﬂpmmt.Mﬁt
Nev York metrepolitan ares) that during 1955, Whe Sampuyer
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reprasented one principal oaly, the Brown Container Company,
vhioh during sueh yesr desans a division of the 0lin Mathieseoa
Chemical Corp.j that the taxpays® centinued to repressnt suweh
prineipal until sometime during the latter half of 19%6, at
vhieh time the taxpayer's connection vith sush prineipal Serainated;
that the taxpayer received $900 per month for servieing eold
aseounts plus sommissions on the sale of the prineipal's predusts
to nev ascountsj that the prineipal deducted Federal vithhelding
taxes and sosial security paymentss that during the remaisder

of the year 1956, the taxpayer vas simultanecusly engaged as

& salesnsn solely on a comsmission bDasis by three firss, Shelten
Manufsoturing Co., Ine,, Riehmond Container Corp., snd Beld
Fibre Corp.j that these firms did net deduct any vithhelding
taxes or soeial security taxes from the taxpayer's semmissiouns,

(3) That during the years involved and prior therete,
the texpayer maintained an office in New York City for whieh
he paid the rent on a soatheto-month basiss tha$ the taxpayer
had other expenses in somnection with the offiece, ineluding
Sslephone, supplies and stenographie service, for whiesh expenses,
including rent, the taxpayer was not reimbursed by any of the
prineipalss that the Olim Mathieson Chemieal Corp., had a sales
office located in Hew York City; that the taxpayer, hovever,
although selling for sush prineipsl during the latter part of
1955 and the earlier part of 1956, vas never cemneected vith
such sales office,

(*) That wvith the exesption of the old acscunts serviesd
by the taxpayer, the taxpayc?r was required to sesk nev business)
that although the taxpayer vas required to telephons dally %e
the prineipal eoffice, the taxpayer vas not subjeat to any
striet suparvision by the prineipalsj that although the prineipale
vere not concerned with the hours of vork, the taxpayer eontends
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that he wes required to spand a gosd deal of time at his
office dessuse of the nature of the perecnal sesvices eutended
bty the Saxpayer,

Based upen the fevegoing findings snd all of the
ovidence preseated Mevein, the State Yax Conmission hevely,

DETERNINES:

a) m&mmmxwymzm.mwa
ineems derived from his sotivitios as & salosmen was euvned
in the taxpayer's own wnineorporated business end Dot as an
suployes subjecting such income to the wnincorporated tusiness
Sax fmposed bty Article 16-d of the Tax law,

(») muw.mwmn
tax assessments issusd for the calender years 1955 et 19%
are affirmedy that such assessments are cervect and do nob
end owing, |
Detedt Albany, Nov York this 25th  day of August o 3985 o

STATE TAX COMESEION

/s/ JOSEPH H. MURPHY
/s/ JAMES R. MACDUFF
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MEMORANDUM e / j CA»—/)-“. Rt ot , ’) e
o Cozalasioners Murphy, Yalsstin and Meoduff
FROM: Fartin Schapiro, Yearing Offticsy
SUBJECT: Charlss 7. Corming and Llissbeth H. Corning,

rgtition for reictersinstion of a deflstioncy
of unincorporated dbusiness taxes under Articls 23
of tre Tazx Law for thre yeur 1960

A hesring wity reference to the adlove satter was
reld before ne at B7 Centre Street, New York, ¥. Y., on
Ootober 27, 196k, The arpsarsnces and thc evidence roe
duread were n2 shown in the stemogrerrio »inutes smd sxbibits
subaitted rerewith, Sincs coumon issues were invelved, this
rearing wag r2ld ir gonmeeion with the Emxrayer's sﬁyiientlan
for revigion or refurd of wnincoerrerated business tares for
tre yerrs 1755 sudl 1954, A peparate rocoumendation and proe
rosed deteraination pertalning to such year: ere being sube
gltted 2y o,

Tre ienue retsed rereln s whether or not the incowme
recelived by tres taxrayer, a aslosmen of paper rroducts, was
sulary incoxe recelwnd ax &n esTioyes, or income derived
froe tre tearayerts sctivities 1u hig own umivcorporated
businsse and sublect to the wincorporsted dusiness tax,

, ~ The record la clear, as set forth in finding of fact
Bo, 2 of *¥a rrorvoscd dealslion subaitted by me, trat Juring
1962 tra taxraysr, Uherles ¥, Corning, was exrioyed us o
salesuon by %re Consolidated Paper Cosrany et the firm's

Beow York offics, st whiok offloe tre taxrayer was required te
and notually &ié rerort and work full tize durlng regulay
working roursp that the tasreyer was not rald on a cessission
besis but on » straight ealary of ¥12,000 per sanum, fros which
snlary withrolding taxes were Zeduoted; that all tre oxrenses
inourred by tre taxnayer wers reizburssd by the employer; that,
further, the tatrayer was under the 4irsct supervigion and
gontrol of tre gxplover. In view of tre fact that the texe
vayer's ‘rnoose war reccived as exnloyee's salary, I havwe pree
sered a rrovosed decizion vaocating the deficlency deterniniag
minsorrorated rusinees taxes,

Bar the pepsong stated above, I recoxsend that the
Agetgion of the Tax Commission In %hil

zarter Yo substantiaslly
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in the forw subeittod hewaxith,

/s/ MART IN SCHAPIRC

Mar!wg UlTicer

"Eian

*

Newesbor 10, 1064

/s/ V. P.M.
y _——
KRELPSVOR

/s/ E. H. BEST

f Ry sy, ea——
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Charlcs ¥, and Elfisabeth 8, Covning having daly
’ £iled » potition for & redetetuioation of o ceficiency of |
mmmmmmmmwmxommh
and a hesring daving been held on Gotober 27, 1960 at the offfee
of the State Tux Commission, 60 Centre Firces, New Tosk, Bev Seak
ty Nertin Sehapire, Hoaring Offices of the Degartmens of Tesebisn
and Finence, ot which Desring the taxpayer Chasles T, Cosuing
appeared ia peveon and testiffed, and the recosd incluiing e
tostinony taken st the Dearing Daving besu duly emmined and
considered,

The State Tax Commiesten findes

(1) Thet the texpayors filod a Sov York State peresnal
finocue tax return for the ealendsr yeur 1960 reperting thesemn
Pederal sdjurted ¢ross inecus in the amount of §132,000; thed
the tazpayerc failed %0 file an unimoorporsted business tes
veturn for such year; thet the State Tax Commission $seusd &
notice of deflciency of uwiinsorporsted businecs taxes on the
ground that the taspuyers' income ves derived feom the

mmnmmmwmtmwmmm.
(2) That curing 1960, the tazpeyer Charles T, Outuing
vas snployed as & sslesusn by the Consolidated Paper Conpany
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at the firm's Sov York office, at which offfce the Saxpuyer we
reguler working hours) that the taxpeyer vas not peld en @
comstssion busis bub on & streight yearly salury of $32,000
por your, from whloh gress seiury vithholding tames vere
delucted) that all the expenses ineurted by the texpeyer were
refoturesd ly ihe esployer) thet, further, the laspeyer wae
evidence preseated hevein, the state fax Commissies

VRCLIES » '

(A) That the Saspeyew's tncome reportod ca s retuss
for the yead 1960 vos salavy inecctie caiued Uy e taxpeder
a0 a0 omplayos, |

(3) That, sscovéingly, the Saxpagers® petition fo@
& redeteruisation of a ceficiency of winesrperstod busitess
 tames for the yesr 1960 $s grembed, and the ceffeleney &5
Dateds Albany, lew York ¥h4s 6th day of August s 19654

/s/ JOSEPH H. MURPHY

et

/s/ JAMES R. MACDUFF



