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MEMORANDUM <&, Aoy Dty ud= .

TO: Conmissioners Murphy, Palestin end Macduff
FROM: Praneis X. Boylan
SUBJECT: Brooks Assosistes, a Partnership

Artiole 16-A, 1957 and 1959

A hearing in the above matter was held before me at
m gtmd n:& Hew ruvlg,'xg York on May 1”&2‘%} The
appear but they wers represen a
sertified publis seccountans vho testified. The record of
testinony and the exhibits are submitted herewith.

The question here is whether the partnership wss
entitled to a professional exemption on the theory that it was
mgugna in a speciaslised kind of acceuntancy and so was pro-
fessionally ouﬁt. The partnership consisted of a man and
his wife. %The wife had no .{ntuaxml background, The man
had & bas und in the field of acooumtaney and asoerding te
& "resune,” submittsd in evidense, had a degres of Bachelor
of Commercial Zeiences from Hew York Mmiversity. He had had
nany years of servies with the Alr Forcs Froourement Division
wnd spparently had eonsiderable expertise in the rield of
governmment regulations and manuals that guided Afr Poree
suditors in thelr desisions passing on costs, claimed to be
payable under eontrasts with the Alr FPoree in the gensral
neture of cost-plus eontracts. The sonciusion of the proposed
dstermination is that the servicss he rendered for his customers,
which wore of & gquasi-legal and s Quasi-acoountensy nature,
weres not rend in the practice of the professien of aesocuntangy.
The asseasmsnts of unincorporated dbusiness tax are therefore

upheld.

The partnership did business from offices st
383 z-ug:zow' Street in New York, New York. The two returns
desoribed the business as “"management consultants,” and as
*songulting.”

In a resume sudbmitted as an exhidbit (#1) the taxpayer
named & number of firms as his customers and he did have gontracts
with at lesst two of them, Melpsar Ins., of Falls Chureh, Virginis,
and Morey Machinery Co., manufasturers of machine tools, ad
383 Lafayette Strect, New York, New York. These s
supplied equipmant to the Alr $

oree whiech, in the case of Melpar
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Ins., was in the field of cleotronic deviess: weapoary,
radsr, signaling devices, eote,

Pursusnt to thely contrasts justifiestion for costs
resited in olaims for payment had to be audited by government
auditora., The ¢ was eonsulted his customers on the
renegotiation of sontracts and on justification for
eosts slaimed payable under such eontrscts. He advised om
the format of the accountaney sentation of ths olaims in
the light of his imowledge of the regulaticns and of the
suditors' prastices, and he edited and oversav the czpoul
taken for adverse N}“ by the government auditers ( um::'l
exhivits #fL and La ]Mci), #5 and $6 (Mol '“; ™he
statenent of Melpar Ine, {taxpayer's exhidbi does not
appear to be the work of the taxpaysr partnership, but probably
he 4id have & hand in the format of the presentation,

Under Tax Lav section 386 the practise of asccombangy
has besn recognised as one of the “"other® professions eansitled
to an exemption subject $c the further statutery ccmditions.
The question, therefore, is whether the servises rendsred by
the gmmsp here are to be vegarded as the prastics of &
speaianlized brangh of ascomtaney.

The duties of a publie aseountent as they are
undsrstood are to set snd overses the bookkeeping system
his clients, to abstrest financial statements from the books for
various purposes, and, to & greater or less extent, to nake resom~
nendations for the condust of the business, deriving from his
imowledge of the business's finaneisl ccadition, The Saxpayer
sompany performed nons of thess duties for its cuatemers exoept
that it 414 give sédvies on the furthersnce of the customer's
dbusiness, The advice, however, did not derive from any elose
imowledge of the customer's finaneial ecundition, dut rather frem
the sxpertise he had on government auditing sys o Wd of the
practices of the government auditors wvho passed on claims made
under sush sontraots,

; Exeopt in the case of assountaney, if it be regarded as
v::hnr gimt%y related :o the rmvﬂ::tmo otbb\um“ cn:s.
other elaims for professional exempition made by managenent et
sultants and industrial engineers, ets. have besn disallowed om
the retionale that such services were too slosely related $o the
conduet of the business proper and 414 not sufficlently reflest
professional knowledge in a distincetly separate and specisl seiense,
8o the services of specislists in all the following fields have
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besn denied professional exemptiont eoconomist, textile teche
nologist, analyst condusting surveys of business and government
administration, management and industrial engineer, aec s snd
labor relations consultant. (Applieation of Backman (1952} 279
b Pl e SEEE 308 VT, BL0 M g et
. Ve 8PP GO,y £U;

_ (1989) 8 A D 24 8B5; Boos v. B
; app. den. 2 A D 24 7163 Korm
24 1003, app. den. 20 A D 24 7777 B
AD 24 473

The taxpayer's activities were more largely quasi-legel
than they were guasiw-accountaney and the essence of his contrie-
butions derived from his expert knowledge of regulations by
whigh govermment suditors were to be guided, In this area, however,
it was held that a ligensed prastitioner before the Intovn‘nto
Commerae Commission who was not a lawyer, was not engaged in the
practice of a professioni and neither was a custom house broker
whe had expert knowledge of custom regulations and import duties.
Pollock v. Mesley (19 .¥ 4o N.Y.3, 24 673

“A, sl & 4 1%0) 202 lh!'. h-o
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The faot that the Saxpayer's wife who was not & proe
fessionsl person was & partner with him probably is not of great
importance in the situation here. The taxpayer virtually ase
knowledges that he did not regard himself as engaged in the
practice of publie asccountaney and the cireumstances of & none
professional partner enly emphesizes this. Nevertheless had
the taxpayer rendered skilled mccountaney services, as such,in
a specialiged fleld, a closer question would be presented. *hn
serviges that he did render were too far removed from the practioce
of ascountaney to qualify for the exemption, it is held,

For these reasons it is my recommendation that the determina-
tion ::.;uhatantially in the form of the proposed determination
| M ] -

September 13, 1965 . oer
FXBipad

Approved




g

STATR TAX OOM-ISSTON
-l oo wseecenreaneevesesesne §
IN THE MATTER OF THE APPLIGATION OF
WILLIAM W, BROOKS
SEATRIOR PROGKS
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amsed Sampayer on their vetuwras for the years 1957 and 1959 end
the Saxpeyews baving filsd appiicstions for sevisien er sufund
theves! snd sush epplicapiens having been inttially denteds snd
uMMuMMMthmu
Nay 13, 196h a8 the offices of the State Ten Gummissien, 30 Gentve
Stweet, New York, Sew Yook, befese Prancis X, Reylun, Neevlng
Oftiser) end Whe tannayer haviag been yepresented by Nyuan Welnew,

(1) The Depsrtuent of Texaticn end Pinsnee by netiees of
1940, assessed unincerporated business tames fer the yoar JNPY o
the smeumt of $62,99, snd for the year 1959, in the snewnt of |
$ld. The tampayer's appiication for vevisiem or sefund asedPted
thet the camnings subjest $0 Sax weve derived frem the pousties of
ssseuntaney snd were sxongt pursusat $s peevisiens of Law e
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professional income,

(2) e taxpeyers, Willies N, Srceks ant Beateise Nveshs,
bis wife, in the years under considerstion, 1957 and 19359, as
partners recseived the ineome reported in the retusns for the
seid years, frem services deseribed in the twe sald redtusus an
"managenent consultents”™ and as "eonsulting”, ™he Susisess wae
sonducted at New York, Wew Yook,

(3} T™e taxpayer Destrise Byonks coneedefly was nod
prefessionally quslified as an sssowntent and 414 not hevself
sagage in She prectice of socoumSaney in her duties in the
vartnership, The Saxpayer, Williem Bwooks, haéd some advenced
mummwnwamcrmwm
Selence from Hew York University, Hs wea not & eeriified pubiie
scsountent, Pricr %o the formatien of the partaership of Dyechs
Associates in 1957, he was for many years a eivilien enplepes of
the United States Alr Poree Prosurensnt Division, where e ensmined
wmm:wrwmtmmmm
entered inte by the Alr Poves,

(k) T™e partnership's incone was derived frem fees paid
So the pavtnership by nensufesturing and designing cevperatiens
whieh had contraets with the Daited Btates Alr Peres %o supply
eleotronie or othar equipment, and the texpayer's company adviged

. n the format of the presentaticn of claime for payment made by
un-wtm%-mmtmm.mmmn
his sustomers fram disallowance$ by government suditors of eush
claine for paymens, She advice given reflesting empert Wnewledge
wmnm»tmmcmmummnum

by the govesrnment suditeors, anéd of the precticss end precstuwres
whieh cbtained on such reviews snd sudiss of suoch ecntvests, and of




»3e

-mmmmum

(5) T™has the sorviess rendeved by the partnesedip, of o
Quasislegal snd quasiesscountsnay nature, ss it $s feund, wese
quite direstly related to the furthesanes of the businessss of the
Sustomsrs end were an incident S0 sueh businesses, nd wers ach
rendered in the practies of the professicn of eseowmnteney

Upon the foregolng evidenss the State Tax Gomsissien

toveby
DETERNINRS S

{A) fhat the tSanpayers in purtnerebip ecudusted en
Wmmmmmmmmnm-.zm
and 1959, end the gross inecme thevefrom wes subjeet to wniae
sorporated business tax and wea not derived whelly oF fia patd frwn
the practice of a profession within She meening of sueh bevm ia
Tax Law section 306 s0 as o Do emempt frem sush San,

(8) et ssccerdingly the applieatiens fer vevislien @
refumé of the edditionel assessmunts deserided ia pevegreph )
heveof for the yours 1957 end 1959 are denied and sald Gssestnente
are affirmed in the amountes of $68.,99 end 24141 as of the Sates
Shoveef, subjeet to interest, and subjest to penalties 1f eng.

And 1t 1s s0 ONDERED,
Dated: Albeny, New York his 18th @ay efCctober AP,
STATR TAX COMNIASIOR

/s/ ggsiEH H. MURPHY

/s/ IRA J. PALESTIN

T Ceakeslonew

/s/ JAMES R. MACDUFF
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