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o . MEMORANDUM ﬁ&%} S et

To: Commissioners Murphy, Palestin & Macduff
FROM:  golomen Bies, Hearing Officer
SUBJECT: sARRTIS BLOCK ,

1960 Assessment #AB.007660 - Article 23

A hearing with reference to the above matter vas held bafore
me on Ogtober 16, 1564, The sppearances and evidence prodused vers
:: t;m in the stenographiec minutes and the exhidits sabmitted here-

raxpayer BT T Ted e s N etee rofiasaeint aad Lnswranse
saxpayer in real estate B enent, wortgage re : :

fees on behalf of verious partnerships in which he had a frastienal
interest constitutes the carrying ou of en unincorperated business ia
asecordance with article 23 of the Tax Law.

The texpayer Harris Block end Frances Bloek, his wife filed
a New York combined Inecome Tax Return for the yoar 1 in which they
reported totsl income in the sum of $41,379.37; that the sum of §15,533.20
represented their aistridutive share of incoms resceived from various
partnershipsj that in sdditien thereto, the taxpayer Harris Blodk ro~
ported the sum ef $12,658.32 net income from business of "Real Fstate

Henpgement,."

 On the Federal Income Tax Return for the year 1960 the tax~
payer Earris Bloek indicated thet he was condueting Real Fstate Menage«
ment business under the name of Harris Bleck Co. at 12 Fast klst Btrug
Now York, N.Y.j that receipts from ssid business smounteé to §29,129.7
that business expenses vhiuh ggﬁuded salaries, rent and other business
expenses smomated to $16,471.,40 and net profit smoumted te $12,658.32.

" The taxpayer did not sppear at the hearing but was represen-
ted by two accountants, cne of whom testified that the ta Harris
Plock owned a fractionel inmterest in sbout tem m;wm ps vhieh
ouned apartment housesy that the Saxpayer snd his amily owned & Ba~
jority of interest in most of seid co-partnershipsj that the taxpayer
had a verbal sgreement with the members of the various partnerships
wheredy he was to mansge the varicus properties, colleet rent, u‘.
necessary repairs for which he was to receive a fee or commission of
sbout five per cent of the rents collected; that in sddition therete
the taxpayer also received fees for re-finsneing mortguges on two of
the properties ouned by two of the eo-partnerships and also insuranee
fees} t in comnpetion with his aforementioned aetivities the Sax-
mr mainteined an office in his own name. Attached hereto is a
schedule of the menagement fees received by the taxpayer frem the
various partnerships snd his interest therein.

It 13 to be noted that in addition to the interest that the

taxpayer held im the varicus partnerships, he ocwned cutright in his
own name three or four pareels of real n&nte properties consisting

wle
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of apartment houses, which were located at 3436 Barrow Street,
355 8ixth Avenue, 23 Washington Square North. He did not manage
sald properties ﬂut entrusted the management of same to others
(Minutes of Hearing, page 37 ~ Taxpayer's Exhibit #3).

Subdivision (e), section 703 of the Tax Law provides that:

"An owner of real property, a lessee or a fiduciary
shall not be deemed engngo& in an wninecorporated
business solely by reason of holding, leasing or
menaging real property.” ,

In the case of Schirrmeister's Rstate, 8 A.D 8¢
argument and appesl denled 9 A.D, <4 601, leave te 5
L B.Y, 28 708 was held ths he business activ

brothers, equal owners of stock of five corporations, having extensive
real estate holdings, consisting of the handling of various fimaneial
and collection services for such corporations and the distridutieam

to themselves of funds in the nature of compensation, constituted
“unincorporated business.” The opinion of the Appellate Divisiea,

by Bergan J., at page 182, states, im part, as follewss

"The handling of financial or collection services fer
a group of cor?or&tiens could certainly be found %e
be a 'business! in which a service corperation, for
example, might be expected to engage; and, of course,
the management of real estate as a service wounld
usually be deemed a business,"

Although the above case dealt with a cerporation which
was a distinct entity aX:rt from the individual stockholders
thereof, I am of the opinion that the opinion of the Court im
the Schirrnniltcr case is applicable to the instant matter in
which a series of partnerships are involved.

The various partners did not, in directing the taxp:z:r
to manage the real property, bear apportion among themselves
expenses necessary for such management. They deducted as business
oxg;nnoa mnanagement fees which were paid to the taxpayer who
maintained an office in his own name and bore all of the office
expenses inecluding rent and salaries.

I am of the opinion, therefore, that the above described
activities of the ¢ er constituted the carrying on of an unincer-
porated business wi the intent and meaning of subdivision (e),
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seotion 703, Article 23 of the Tax Law.

For the resscas stated adove, I resommend that the deters
mingtion of the Tax Comminsion in um matter be substantially &a
the forz submitted herewith,

JAN 25 1366 | SOLOMON SIES
W
/s/ M. SCHAPIRO
|
/s/ S. HECKELMAN

-mef - o,
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Barris Flock, the tarpayer herein, having Tiled sz apprli-
caticn for revision or refuné of unineorporsted b sinese tanes wadey
Article 23 of the Tax lev for the year 1960 ané » hearing Baving bem
held in conneetion therevith gt the cffice of the £8sts Yoy Oommis-
sion, 00 Centre Etreet, ¥ew York, N.Y, on the 16th day ¢f Cotober,
1960, befere tolemon Zies, Fearing Cffieer of the Departasat of
Taxaticn and Vinsmee, at whick kesring the tsypayer vas repressnted
by Victer Neds and Dovid ingus, Certified Pullie iccountants, testie
sony having Been taken ané the matter having been duly examined end
eoneldored,

The Etate Tax Commisslon bereby findmy

(1) Thst Barris Bleck snd Pracees Eloek, his vife, filed &
New York ftete eonbined ineeme tax return for the yeer 1960 1in wideh
they reported income frow various partnerabips, income freu dividends
and from interest; that in addition hersto on Seredule C on said Fo-
turn the taxpayer Hsyris Bloek reported prefit free business of Zosl
rstate Sansgesent In the sum of (12,658,132 that the taxpayey Nerrie
Bloek ¢1¢ not file eny usineorporsted business tax veturn for satéd
yeary that on April 26, 1962, the Tersrtseat of Taxstico snd Finmes
mede on sdditional asssessment of uninecrsorsted Buriness Stex sgeinst
the taspeyer Earris Rlsek for the yesr 1960 (isseassent FAR-007660) o
the grounds thet the inecne received from Xeal Ystste Nansgesent sotivie
ties 15 subjeet t¢ unimeorporated business tey and scesrdingly cenputed
uninsorperated Yusiness tax plus penglty snd isterest im the sum of
§200.69,

P P




{2) That during the yesr 196C and prier therete ke Sampayer
Barris Bloek cuned & fraeticmal faterest in stest ten (10) eowpartasss
ships whiok cuned spaytsest houses lceatsd $n the City of New Yerk
and spstelester Countys that in adéiticon therete, the terpayer Bavris
Block was alsc the scle owner of certain cider apartsent Douses leces
tad in the City of Kew York uhose monsgenent he entyusted to Others
el pald fees for such mansienent servioesy that the texpayer Narris
Bliwk sutered intc en orel sgreement with the otler no-parisers of
right (8) of the stove mentioned cc-parinerships wieredy 1% wos ogreed
that the texpsyer larris 3look was to manage the sfovesaid properties
for whick ke wan t0 receive tertain sansgovent fess ix connestion
therewith,

{3) That 1 ewnnecticn with his satsgenent setivities on
behalf of the vartous partnersktips, tde taxperer Norris Rloek maintained
on office loeated at 12 Tast hist Strect, New York City, ¥.Y.j that ia
gonneetion vith sueh setivities the tadparer Parris Plock eolleeted
the rents, arrenged for repsirs end impreverents in comnectiion with
the properties owned by the werious partnerzhips; that in 1960 the
texreyer Larris Bleck recetived sevagezent Conp frem oight (£) of the
Ccwpartoerstips smounting to £20,337.763 thet in sddéitien therets She
tazpayer alsc ressived mertgege refinsneing fees smewnting to $4200,00
from tvo of tce sforsmenticned partnershipe snd Snsurance feed 1n oddi.
tion tc¢ the mansgesest fors geounting %o §h,591.96 se that the tetal
§ross ineces recsived by the taxpeyer from the varieus pertineyships in
wkich be Beld & freeticns] {otersst énring the yeor 1560 snounted to
§89,129,72) that the tazpayey In cosnectics witk kis wforementioned
senagenent setivities deducted office ond Business expenses ad follows:

Saleries snd vages § 5,698,
Rent on hum:g'w» riies a:mﬁ
Tax on dusiness and business propevties 316.08
Depreciation (Vacuum Cleaner & ilr Conditicner) 62.2%
Yieetricity 7€.3
Yelephone )
Yostage §01.C0
tug snd Subseriptions {7 +O0
legel and secounting feeos 32,00
Insursnee +19%
*ntertainment -
iutowobile rental and Toxi farves
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that ths net prefit of the texpayer from such activities during the
year 1940 suounted to $12,6%%,32,

(&) That the tcapayer Farris Blodck 814 noct receive shy mansgerent
foes Suring tre Yesr 1950 fryow threr (3) ¢f the rasl estate GO-pArts
peIstips 1p which be Yeld frectionsl interssts) that the preperties
wholly cuned by Rm wefs manageé ¥y others] that the satagenent Tensw
received by the trxpayer Uerris Eleck fyom the varicus eo-pariserships
as Indiceted above wers deducted as expenses of #2id co-partnerehipsy
that xexberr of the tarpayer's ferily slsc cwned frugtionel interests
in ten (10) resl estgte prartnershipe; that the tsxpayer Ferrie Rloek
ouied ne interest in twe (2) of the real estate ecwpartaesrships for
wies he senaged seld properties sand for which he received mnogenent
fees or commisetcns (Finutes of Fesring, peges 29 an¢ 31),

aced upon the feregeing findings and sll of the evidenes pre-
sented Ferein, the Itste Tawx Commission bereby

PeTRRIRYES

{4) That the resl estste wanegement, mortiege refinsncing end
Snsurznoe aetivitiea of the tewpaver during the yesr 1950 ecnavituted
the earrying ¢a oF an uninecrporated tusiness 1a scocrdsnme with sube
diviston {e), seeticn 703, Article 231 of the Tax lav,

(2) That the additicnal assesszent of uninecrporsted business
teaes zade egeimst the taxpeyer Earris Jleek for the year 1960 (issesse
zent FAE.CO7G6%) is sorreety that the seme does not inelude suy tax
or cther charge which could not have haed lawfully demsnded anéd thal
the applicatien for revisicn or refund £iled with respect thereto be
and the ssre !s hereby lenled,




37 v a'iam?, Bew mﬂ!‘k* on the sth day of July ' 1966,

BYATY TAX COMMYEL ICB

/'s/ JOSEPH H. MURPHY
/s/ ‘ IRA J. PALESTIN
Losiisnicney
/'s/ ‘ JAMES R. MACDUFF
. asioney
M



