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Decenber. 191 L9S6

J. Iafko'*i.tzlhe tlonorable Louia
Attonney General
State Capitol
Albanyt Neu Yo:rk

8ar G0RDON AUCHfNCLOSS v. STAfE TAX COUMISSI0N

Doan l'{n. Lef,kowital

Encloead hErei.n pleeee find a eopy of NotLce of Petiticm
and Petitlon of tho taxpsyer returnable at a Special Terra of the
Supnema Courtr A).bar:y County on the 20th day of februany L967.
Tha copy of, the Notice of Petit ien and Fetit ion which was served
on Decenbar 12, Lg66 statee t i :et i t  is a petit ionl sTo review a
deciaion of the Tax Conm'ission nade after heanlng in the rnattsr
of, unincCIrporated business taxe* unden A:rtiel-a XVXA of the Tax Law
fon ths yean 1959 and unden Ar't icle XXIII cf the Tax Law fan the
ysars 1960r  1961 and 1962.r t  F leasq be advised that  the pet l t ion
Ls untinety wtttr respect to the years L9S9 and 1960 fon the reasons
set fonth below, \

0n Apnil  27, L962 as;essmsnts were Lssued for Art icle 16-A
unincorporatod businees taxes f*r the year L959 and Art icle 23
uninconporated businese taxes fon the ye,*r 1960. Timely applieations
f,on nevi.gion and refunei of, t?:e i,r'licle J.6-A taxeg fou thg year 1959 i
and f,o:r the Artlcle ?3 taxas fcl. tir€ year 19G0 were ftled pursuant
to eectlon 3?4 of A::ticle 16 cf 'the Tax Law. On Apnil 20 r 196tt a
notice of cteficiency of Article ?3 unincorporated businese taxes was
{eaued fo:n the y@6:rs LSSI arrcl l.!S? purnuant to ths pr"ovislons ef
Ar.t{ele ?2 of tha Ta}s L&w. The t".rxpayer flled a tir:el.y petition fon
redeter-rnfnation of a ciefici.ency punsubnt tc the provJ.siona'of
Bection f i89 of, Antlcle ?2 of t lre Tax Lau f,or. ths yeane 1S61 and 1962,

Sactione 5 *nd S
amonded.. p*ol 6 of Anticlc

Chapter I0I1 of the Lawc of, 1962 whlch
cf the Tax Law pnovlde thatt

of
22

o(A) If pnior tn January firat; rdncteen
hundred eixbl-three e ttnel-y applicati.on fon
nevision or refund ef tdx unden anticLe twenty*



I'
i ,
t '
I
l
I
i
l

. l

I
I.

I

] i
i i

l
I
I

1f; ,
a '

The Hononabla Lou!.e .J" L'efko'ditz

, tl.to or', ar:tic]e twanty-1hruq of the tax law has
bEen filed irursuant to secti.on thrse hundned
flevsnty-f,rour Of the tax l"aw1 all funthen pro-

r coedings uit ir  nespe.*t to sueh application fon
rEvision or ::efund slra}l be carnied out :[n ac-
condancE with the proviaione of sectiona throe
hundred Beventy-foun and thrgE hunCred Bev-
€ntx-five of, the tax lai'rlrr

The eff,ect of such pravision was to eubJect the appllcation
f,or revisLon o.f assessnent fcr the L960 taxss to the procedur"e of
eections 37tt and 97$ of Article 1.S of the Tax Lnw in a like rnanner
as the app). leation with reepect to the year 1959 which waE r.urden
Artlcle 16 of, tha Tax Law* A.ccordinf, lyr two eeparate hearing notices
uer6 isauedi ons wi.th rscpect to the application fon revislon of the
sstsessn$nte wlth respact to thre years L959 eurd 1960 r and the other
with reupect to the petit ion for redeternination of a deficiency fon I
the yeara L961 and 1962. $ince there u6re common queetions of fact i
and law invoLveds a conbinod hearing was held. Subsequant to such
haaring the $tate Tax Cornniasi ion issued (a) a deterrainatlon pursuent
to sectlon 37tl of Art icle 16 cf the Tex Law denylng the taxpayerr$
eppl icat {on for  the years Lg6!  and 1960,  and (b)  a  dec is ian pur$uant  l
tb-eeet lon 689 ef  Ar t icLe ?2 of  the Tax.Lew af f i rn lng thE def ic ienc ies
end denylng t lra petit ion wit ir respect to tho yeens 1961 and 1962'
Both the determin*t lon anC the decielon -w-ere rnail .ed to the taxpayer
on August 12f 19S0 r.rith a for+,rarding lettenr Ilre letten adv.j.eed
tho taxpaygr thet he had rrirr,ety rJ*ys after the nalling of the notice
of thc <leterminetlon wlth reepect to the y€f,ras 1959 arrd 1960 (that
Ls up to l iovomben 10, 19ti0) to nake an appLication to rsviow the
deternuination of ths -fax Conrmission in eecordance with the pnovielon
of eection 375 of the Tax La's and four rncnths (that ie DEcerirben I2s
1966) to maka an eppl. icati .on to review the <ieeision of the Tax
Coailr ission ulth respect to t l ie years Lg$l and L96? ln ecoordanca
with tbe provision of seetion $$0 of the l'ax Law.

the taxpayer has pciri the esse*J*"rra" for the years 1959 and
1960 tn part only and haa $ot paid the deflcLenoy with reepect to the
yeor$ I9gl and 1962 3 risr hae the telrpeyer depoeitod any bond fon the
anount of thp aoseesnents for the yearc 1959 and 1960 on fon tha
def,iciency for the years 1s6l and 1.962 or forr costar with the State
Tax Comnribslonl *'urthenl th* drpositing of a bond or undertaking is
obllgatory r*ith r€$pect to * cletermin*tion leeued pur$uant to the
provialonE of Ar.t icle 16 of ths Tax Law ($ec. 3?5), l tre fal lune to
deposit such bond with reepect to the determlnatlon and the fact th&t
tha appl.lcatj.on fon Judicle} revlew ie untlmaly uith rnepect to tlte
yseus 1959 and 1960 ars dn iseue. hli.th rospeet to tlrs fail.ure of the
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!.axpaye:r to f,llo a bond f,or the anount of the defleleney l,ssued fon
}|tg.ypaoq 1.96f erd L9S21 it fu: to be noted that althoueir eeetLon
690(c) of the Tax-tew provirJes that the Commlesiod'nay*a*eeos and
inEtitute co}reetlon ploceclur'** r,;hers the taxpayen rrai raired to
Toku-paylnent Qr depost! e bonclo euch faiLur.e is'not a bar to tho
lnstrtution of, an appLicatLnn f,or judicial. nevisw,

Inansndtted hErein ilre the entire fileg pcrtalnlng to both
the_ petitlon of, the taxpeyer fon the ye,ern l"96L airo tgge aila the
applicatton of the t;rxpaybr for the yians 1959 and 1960;

Very tnuly yours,

ED'IARD H. BEST
Counsel
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