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TO: Comnissicners Murphy, Palestin & Maeduff
FROM: Solomon Bies, Bearing Officer
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Petition for Redetermination of s Deficieney
or for Refund of Uninecorporated Business Tames
mgr Article 23 of the Tax lew feor the Year

File #1.641625%

A hearing with reference to the shbove matter was held
before me at 30 Centre Street, New York, N.Y. on Septemder 23, 1965,
The appesrances snd the evidence produged vere as in the steno-
graphic minutes and the exhibits submitted herewith,

The issue involved herein is whether the astivities of the
taxpayer, & bair stylist, msintaining an offiece in his home in cCoORReS-
tion with some of his aefivities, ecnstituted the ecarrying en of sn
g&ngu ,;Mx:;unt in aceordsnce with suddivistom 3, §703, Artiele

) ax .

The taxpayer filed & sonal ineeme tax return for the yeay
1961 in which he reported net business income in the swm of $23,039.96.
Attached to his return the taxpayer submitied vamunt statenents
from five principals showing total income in the sum of $10,671.%0,
The taxpayer 1isted his activities en the return as "fashion consultant®,
Ee 414 not appear at the hearing but was represented sn attorne
who testified in connection therewith, The attorney stated that ¢
taxpayer is eonsidered s fashion emmaultant although astually he vas
8 hair dresser or hair stylist desi | hair-dos snd wigs for the
prerformers on television prograss and 8 produetions, Seme of his
work was performed at home where he maintained an offiee snd slaimed
rental therefor, Ne satisfactory explanation vas given for the deduc-
tion of vithholding tames on a portion of inecome ineluded in gross re-
ggt:ﬂﬁm business although the services rendered vere the sane in

tances,

The taxpayer claims an exemption frem unincorporated business
tax en the ground that he 1s engaged in the prastice of a prefessien
and upon the further ground tha vas an enployee of the varieus
mﬁp‘h vhom he represented and was under their direction and eom-

»

o " ﬂmo‘u:;.my 414 notdaﬁn:' to be too zmug ::th the -t
perations o Saxpayer and his testimony appesrs vague
indefinite, He was uwnable to submit information as to vhether or net ‘
the t:ﬁmr had entered into written agreements of employm-at with
the various principals whom he represented. He was unadble to stats
whether or not the taxpayer performed services simultaneously for the
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various prﬂncipnh vhom he npumhd. He vu unabdle to present
sufficient facts which vould warrant a finding that the oF Vas
ah exployee ©f the variocus prineipals vhom he represented ra thaa
an independent contractor., It is to be noted that the taxpayer re-
zo rted mn re¢eipts from business or profession in the sun

5'3."33. 5 and deducted business expenses in the sum of $30 3 +69,

Although the nttomy indicated at the hearing that he ml sudmis
additional information gtm with an affidavit from the taxpayer,
he has falled to do se, 10, 1966, a letter vas sent to
the representative advising Din thev wnless B Pusnisned the sddtttensl
information requested, a de¢ision would be made in this matter wpea
the recoréd es it 1s pruutly eonstituted. He has falled to respend
to sald letter up to the prumt tine,

: ' It has deen held that the hn "yrofnueul' as uud in
mbaavum (e), §703 of the Tax Lew exempting inecme ©f professional
services from unineorporated business tax, :un knovledge of an
mmudm:maunn field of seience or gained by &
pmua«d eourse o! muaum instruction and study. Pass g

""'1!"‘""’*] Y & MW”W 1”1""("""’”"’(‘!";(“" 3

ﬁf“"!#f-m‘l T m(s- % EasRunent denied 357, ANR, N

:‘aotm mon that the uuvtuolot&ho tnpun as &
bair dresser or hair stylist and designer of wigs 41d not ecnstitute
the practice of a purnuu exenpt from unincorporated business tax
in accordance with the intent and of subdivisien (e), $703,
‘Article 23 of the Tex Law, I am of the further opinion that the m&n-
ties of the taxpayer on behalf of the various prineipals vhom he e
sented eonstituted that of an independent contractor and net that
- mhyer—mloyw relationship,

~ For the reascns ststed above, zmmtmama-
t!.oa of the Tax Commissien in the ahvo satter be substantially in the
tan nmttu herewith,.

. -1(.

) N ; ; ! 6 | ’ T ,’ . ’-.‘r';'z "«’ 3
/s/ MARTIN SCHAPIRC , . : Hearing 5!“ o
| 2
/s/ SAUL HECKELMAN
' roved.
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Trnest idler, the Saxpayer levein, having filed o petition foo

redetoruinstion of s defietiency or for refund of wnincorporated Susingss
~ Saxes unéar Article 23 of ke Tax lav for the year 1961, snd o Reaving
having beans keld at the offtee of the Btate Tax Comnission at 80 Ceme.
tre Street, New York, ¥.,X., on the 23rd Gay of lLeptenber, 1965, defeore
Sclesen Lies, Fearing Cff10er of the Departuent of Tazsticn and FTinanee,
at uhieh heering the taxpeyer d1¢ not appesy but was represented VW
Albert A, Rottig, Tug., testinony having bLeen taken sié the metter heving
been duly exenined and conaidered,
© The State Tax Cosmissien herety findes

(1) That the tawpeyer f1lad & Wew York Stete ineome tex vesident
retura for the year 1961 1n whieh he reported total incowe frem Line 9
of kis Yedersl income tax retura in the sum cf $23,036.28) that the
taxpayer Indicated in Sehedule A of NMis return prefit from business in
the sum of §93,039,96 snd tetsl reoeipte from such Dusiness in the sum
of §53,%33.65; that stteched to £41¢ return of taspayey vere five withe
belding tax statenents froa Redert Lawrence Froductions, Ine,y Fatiomal
Brosdcasting Compeny, Ine., Coluxbia Presdessting Systew, Ine., Mdie
Freduetions Tne., sné Harlym Produeticns, Ine., shoving tetal wages patd
in the sggregete of $10,671,90; that the aforensnticned salary ineone
wss included in the business ineons veported by the taxperer; that the
Sa3payer on sald return reported his ccoupation as that of “feshiem
sousultant®s that the taxpeyer 616 mot file any wminocrporsted business
tax yeturn for the year 1961 that on August 17, 196%, the Department
of Taxaticn and Vinance i1ssved a statezent of sudit changes saking e
ol justuent tn the persstal inesae of the tazpayer ¢ inelude oy sééie
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‘; ~tionsl incese the swm of $2,157.36 to ewnfors with the auéit of his
Feforal retura resulting in additional per:consl ineows %Sax Ia the sum
of §219.7% vhieh has Desn pald and is Pot being contested) thet in
sddition, 1t vas held that the businses setivities of the Caxpayer G0N
stituted the carrying oo of an unineorperated busivess and the ineene
derived Lherefres vas sudjeet te uninscrperated business tax sonputed
in the sun of $600.68 togetder with interest totalling §923.00 and »
notise of deficieney insued ageordingly thepefors that e his Vedersl
fucome tax return, the tazpeyer Peportad wages in the sus of §1068,00
which he dncluded ia Gshedule € (Dusiness ineome}.

(2) Thet altheugh 1% 1o contended thet She tampayesr 18 ovnsideded
to be & "feshion conenltent®, that “the grest btulk of his wverk ves
actually fiwing baiy for televisien perscnslities. In the industyy, the
tern 'Pashion Consnlitant® 1 given te such persens® (Finutes of lNesring,
PPe 6 & 7)) that the Sexpayer "actuslly started nev haivatyles and
Sestigns ond ke has been fn this particulay bLusiness for at least 20.35
yoars® (Ninutes of Eearing, . 7)§ that the texpayer st no tine designed
fashicons ey clothes) that he alse designed viges which is pavt of the
heair styles on television (Minutes of Hpering, p. 8)§ that the taxpeyer
perforned part of bir work at bese and clsized » Featel of & pertien
of his apartoent o8 s tusiness espense; that “actually his home wes his
principal of fiee® (Niinutes of ¥earing, p. £)§ that ths Saxpayer repovried
tosal veeeipts fron Mettesy or professica 1n the sum of $93,033.65 end
Seducted Yusiness expenses In the sum of £30,154,69) thet ne satisfaes
tory explanation wos gives for tre deduction of withhelding Sames on &
portics of inevme included in gress reeripis fyem Business, plthough
the services veudered were ihe same in both instamcesy that although the
rerresentative for the tezpayer eonitends tiat the taxparer woet 4~ e8e
ployse of the vavious prineipals vhon he representod he has Yailed %o
sulsit suffictent evidencs whiek would warrest o finding that the tss-
payer vae in fsct sm "suployes™ and nel sn independent contrsstorg thet
slthough the rervesentative for the texpayer indiested st the bearing
that he would submit additionsl inforsation togethey with sn affidavit
from the tazpeyer, Je Ras failed t¢ do sop Shat elthough the Fepiesen
tative for the texrayer was requested by letter dated February 10, 1964,
to solmit suek Additicaasl ammu:u% within ten (10) deys Shaveof, he
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lr has falled t¢ do ao.

(3) Thet the tazpayer’s services o5 2 hair stylist and destigner
of wigs for parformers on bdehalf of vericus prinetipsls in comneetton
with television sid stage productions vere perforsed as on Sndependent
tentraator Fother than as an enpleyee of sny sueh principal.

(M) That the hair styling setivities of the Ssypayer sove fully
descrided iu rinding (2) odove 616 not constitute «n vesupation oF Vo
tation fu which s prefessed knovliedge of sose field or departaent of
ssienee was used and that scecrdingly such setivities €1¢ mot sonsti.
tule the praetics of & professien vithin the seaning of suddivisten (e},
§703, irttele 23 of the Tex lawj that the cseupaticnsl astivities of
the tazpayer constituted the esrrying on of sn unineorperated business
In aecordares wild (he provisions of subdivisiens (a) ené (B) of §703,
Article 23 of the Tax lav.

Eased upen the foregeing findings anéd al) of the ovidense pree
sented bevein, the State Tax Commfosion Dereby

RRDPTORMINTE ABD DRPCItTE:

That the ceeupstions)l setivities of the tsxpayer as nove fully
set forth in Finding Aos. (2), (3) a8 (M) sbove censtituted the earey-
ing on of en unineorporated bueiness within the intent and meaning of
$703, Article 23 ef the Tex Laws that the statemsnt of audit changes and
noties of deficiensy are corvest| tial the came do not inelwde sy tex
or other ehavge which could sat Rave boen lawfully demanded snd that
the tasperer's petitien for redetersination or for refund of wnineecs.
porated business taXes under irticle 23 ef the Tay Lav Do snéd the sane
15 hereby diamiased,

LAIFEs AXbany, B.Y., oM the  2ith  day of Morch o 1965,
ZRATY TaY COMMYZRYIEN

/s/ JOSEPH H. MURPHY
‘ ]
/s/  TRA J. PALESTIN




