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FUE BYFILICS OF BEFIND OF IRYSCORPURATYD
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AED 1998, -
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famne) Wigodner, the taxpayer berein, heving flled eppiie
estiens for reviston or refund ¢f unineorpersted Wsinesd Same
wméer Artiele 16«4 of the Tax Law for the yesrs 154§, 1990, 19N
d 1992 ard & Desring notioe Rewing been sefled’ S0 the SanyaPel B
Jenwapy 13, 1965 seheduling ¢ besring st 60 Centre (4rest, New Yook
City, N.Y. Tor Pedeuary b, 1969 at 10330 e'clesk A, ¥, befese Sclemcs
Gies, Vesring Cffieer of Sre Dopartment of Tezstica ené Pinanee, snd
the taxrerer Yoving cefeulted tn appesrencs therest snd the saMler,
as ;resestly sonetituted, Deving Desn ¢nly ezenined end senstfeowd,

The State Tox Coandssion heredy findey

(1) That the taspayer filed sevesnsl inccse Sam Fetusns fop
the yeors 194, 1950, 1951 snd 1957 puperting sexpsnsetSsn vecefved

fwos Shree (3) firws lcested fn Tew Yerk CIty duving the yesr I

end fyom four (b) firse lecated ia New Yurk City during the yesrs
1950, 1951 snd 19925 that besed upen field andity, the Depertuent of

Taxatice and Fingnes sele assesssants sgeinst the Sazpeyer for e

yesrs 1949, 195C, 1951 and 1952 (Assessment Nes, FA-$5103, PA-#%10h,
P5-95109 and FA-99106, respectively) helding that the setivitties of
the toxpayer duriang the afcrvguenticonsd yesrs stnstituted the eerPying
et of an uninecrrevated business sublect to tex wnder the previsiens
of Arttele 16-4 of tle Tex Lovw ané persitted sa sllcestica of 25% of

wle




 tetsl bustness tnecme ettributeble te scurces within the Glate of Now

York Wt disslloved s porticn of Ysinese expenses for leek of sule
stentigtion,

(2) Thet the taspayer vas & sales reyPesentstive fer warions
fives, vhom Mo Fepresented, recetving ccamission cn & streight eommin.
sien besteg Shat eash of the prinsipels deducted Vedersl vithholding
Ssxes from the ccanissions paid the tampevers that the tezpayer on Mo
seles trire wowlé exh'BS8 lines of the varisus prinetpals be vesvesented,
VBleh vere nom.eompetitive, to the Seme eustensrsy that the ARpEIEP wes
5ot reistursed by the srineivels fer any of Ms travelling e3penses.

(3) That She lmmmmumunmmw
show yoom astiatents Tor eaek of t'e rears tnvelved Develn) M the
showrecn sesieNents conststed of wodele; that the nofels would WP on
mmmermummmmxnwmmnm’mo
the shourocm of ome of the prineisals, Sidsey Beller & Co.q thet 18
sdeiticn, the essistante weule Delp sentect the bupers vien they vers
in Bew Yook fw%wwuxm"mwmummw-o B
tmmmmmmn«umwmmnmam |
m mﬂtm“ were vegularly ooployed By the rrineipal, sioney Seller
& u., cseh salesman was ctarged withk his ;roporttcoete shave of We
ckarge wt the mm mﬁd by the principulg thet the tanzaper d5d net
ssinteln any oftive,

(4} That the tarparyer was met sobiset to the &' rectien 9 0N
701 of the concantes vhou he Tepressated ss to the memner ia whieh de
wes to sake sueh aslesy that Ve relsticaship of the tasveyer - e
wMMu. whon he mmmm. wat thet of s Wt m«m
m mt that of s sucloysrestployon, ‘

o uUm thumm,umMthemm

mmng s portion of hits sales cutside of the State of Zew Yerk was en-

umuaaxuu.txmer:mmmnmadmwm
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allocation for the year 1940 of $9,008,03) for e yesr 199, of
$13,352,01) for the yesr 1991 ef $14,611,25 end for the year 198 of




'» of 01%,370,07, - o S
(8) 7Thet stnee Stewe-fourthe (yb} of the tampayer’s Bustnese
fisetne was sttpidutadle to¢ souress outaide the Etate of New Yevl, be
was ot entitled o o deduction for trevelling empenses in conswetion
with sii4 ineomey Shat the Sa3parer des falled e subetentiete busls
Ness enpentes 18 the amewnt of $1,290,00 for ecash of the Jeers 190,
1990, 1951 ané 1958; Shat the Sazparer was entitled to Gefuet 3 of
" his empenses attriduteble to tacese withia the State of Sew Teshy -
! thet the sucunt of cuch expenses 10 which the tasparer ves entitled
| ummmmmmmwmnmmmmwt
fer the yosr 1971, $2,545.05 ant fov the year 1972, 83,9090,
berody
- LA mtmmmmumamw,mu
herein, for the yeors 1949, 1550, 1971 wné 1992 canatituted the GuvIpe
ing en of an wnineorpersted Dusiness vithin the fatent ené sosning of
seetion 306, Artiale 16-A of the Tax law, tiem in offect, priew %o 1%
snerduent by Chapter 783 of the Lews of 1393 effeftive as of Joumesy 1,
1993 | |
~ (B) That the Saxpeayer's Wsitess ineces during Whe Fesre heves
tofore nenticned ver attriduisble to scuress Dotk withia end vithemt
the State of New Yorkj thet 39 of his total Business inesne for the
sferecentioned years wae attribitedle to the State of Nevw Yk,
(C) That B9¥ of the tasparer's dusiness espentes savlnsive
of travelling sxrenses was attributeble to the State of Bew Tovk for
eash of the years 1909, 1970, 1972 sad 1958; thet the Saxpaper falled
to substantiste & portion of Lestness erpenses for the years 19M),
1950, 1951 eng 1952 to the extent of §1,290,00 fer eath of sslé yearsy
that the tezpayer 15 caly entitled e deduet She VNSINGSS SEPERENS 08
set forth in Fiading Bo. (6) shove,
(D) That, scecrdingly, the assesssents (Avsesamnt Nos,
F4e95203, FA-9510h, PA9FI0F ant FAPTI00 for the seers 1909, 1990,

e o




1951 and 1992, respectively) are eorresty that said sssessuentis 6o
Bet snslude sny tax oF cther cherge whieh eculi not have bees lawe

fully domanded a:d that the taspayer's spplicetiems for revisien oF
mnnmwmn.:mmummmmm |
. DATFP:  Albeng, New Yerk cn the < O gay of Cprt o« WBS o
: | ' STAT? TAX COMNISSION
/s/ JOSEPH H. MURPHY .
/s/ IRA J. PALESTIN




L 9 (9-63)
BUREAU OF LAW

MEMORANDUM
TO: Commissioners Murphy, Palestin & Macduff
FROM: 8olomon Sies, Hearing Officer

SUBJECT:  SAMUEL WIGODNER

1949 Assessment No, AB.FA.9%510
1950 Assessment No, AB.Fi-951
1951 Assessment No, AB-FA-.9510
1952 Assessment No, AB.FA.951

Article 16.4

_hearing with reference to the adbove matter was
scheduled before me at BO Centre Street, New York, X.Y, for
FQQ:n‘ig;k' 1965. The taxpayer defaulted in appearance at such
& ar .

The 1ssues involved herein aret (1) whether the getivi.
ties of the taxg:yer, 88 a sales repressntative for several prin.
cipals during the years in question, constituted the carrying on
of an wnincorporated business; (2) whether the taxpayer, as an
independent contractor, maintaining no office within the state
i3 entitled to an allocation of income on sales consummated ou‘~
side the state and (3) whether a portion of total deductions for
business expenses was properly disallowed for laek of substantiation.

The taxpayer was a sales representative, for three
prinecipals in 1949 and four prinecipels during each of the other
years involved, in the sale of ladies' sportswear on a straight
eomnission basis. Fach of the principals deducted Pederal with.
holding taxes., The taxpayer on his sales trips would exhibit the
lines ¢f the various prineipals whom he represented, which were non.
competitive, to the same customers, The taxpayer was not reimbursed
by any of tﬁe principals for any of his expenses.

The Income Tax Buresu on field audit, permitted an aslloes-
tion of 75€ of income on sales consummated ou‘aide the state of New
York and 25¢ of gross income attributable to New York on sales
consummated in Nevw York, where business 1s carried on both within
and without the state of New York, only that part of the net income
which 18 derived from business carried on within the state is sub.
iec;/;g/gggincss tax (Manual of Poliey~-Business Tax Artiele, Page

Section 386 of the Tax Law was amended, effective as of
January 1, 1953, sc as to provide that "a person shall not be deemed
to be engaged in an tmincorporated business solely because of selling
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goods, wares snd merchandise for more then one firm, person or
corperation unless he maintains an office or employs one or more
assistants or else regularly carries on a business." The Income
Tax Bureau, therefore, determined that the taxpayer was liable
for unineorporated business taxes for the years in question but
not for subsequent years,

The file indicates that the taxpayer was not subjleet to
the direetion or control of the companies whose products he sold
as to the manner in which he was to make such sales. The taxpayer
salesman was, therefore, not an employee of the several firms whom
he represented on a commission basis but was an 1ndegfndent con-
tractor carrying on sn unincorporated business and thus subjlect
to the pagg nt of unineorporated business tax under Article 16.A,
Section 386 of the Tax Law then in effect (See Pe rel. Feinb

The business expenses deducted by the taxpayer on his
income tax return for the year 1952 in the sum of $9,590.61 vere
estimated. For the year 1952, on field audit, the Income Tax
Bureau disallowed the sum of §1,750,00 of sucﬂ expenses as unsub.
stantisted and imposed an additional normel tax in the sum of
$110.25. In addition, e disallowance of §1,250.00 expenses for
unincorporated business tax was made for ali of the years in
question, No deduction was allowed for travelling expenses as
these expenditures were deemed wholly attributable to earnings
outside the state of New York.

I am of the opinion, therefore, that the assessments
should be sustained.

For the reasons stated above, I recommend that the deter-
mination of the Tax Commission in this matter be substantlially
in the form submitted herewith,

MAR 2 6 1965 "SCLOMON 123
Hearing Offiecer

Approved

Approved
April 14, 1965




