
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

l{YE Valley Caterl-ng, Ltd.

for Redetermination of a DeflcLency or Revislon
of a DetermJ.nation or Refund of Salee & Use Tax
urrder Artlcl-e(s) 28 & 29 of the Tax Law for the
Per iod  6 l  l l  79-5  l3 I  |  82 .

AFFIDAVIT OI'MAILING

State of New York :
a a .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornrnission, that he/she Ls over 18 yearg
of age, and that on the 20th day of February, L987, he/she served the wlthln
notice of Decislon by certifled mall upon WYE Val-l-ey Catering, Ltd. the
petltioner ln the withln proceedlng, by enclosing a true copy thereof ln a
seeurely sealed postpaid lrrapper addressed as folLows:

WYE Valley Catering, Ltd.
c/o Nell Heap
P . O .  B o x  8 1 2
Greenwood Lake, NY LO925

and by depositlng same enclosed ln a postpaid properLy addreseed wrapper in a
post office under the excl-usive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the petltioner
herein and that the address set forth on said lrrapper is the l-ast knolvn address
of the pet i t loner.

Sworn to before me thls
20th day of February, 19

thorized lnlster oaths
pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 20, 1987

WYE ValLey CaterLngr Ltd.
c/o Nell lteap
P . 0 .  B o x  8 1 2
Greenwood Lake, NY L0925

Gentlemen:

Please take notlce of the Declslon of the State Tax ComlssLon encl-oeed
herewith.

You have now exhausted your rlght of revlew at the adnlnistratlve level.
Pursuant to sectLon(s) 1138 of che Tax taw, a proceedl-ng ln court to review an
adverse deelsLon by the State Tax Commlsslon may be lnstltuted only under
Artlcle 78 of. the Clvll Practlce Law and Rules, and must be connenced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 months from the
date of thls notLce.

Inqulries concernl.ng the cooputatlon of tax due or refund allowed ln accordance
nith this declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatton Bureau
Assessment Review Unit
Building #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon

o f

WYE VALLEY CATERING, LTD.

for Revl.sion of a Deternlnation or for
of Sales and Use Taxee under ArtlcLes
of the Tax Law for the Perlod June 1,
through May 31'  1982.

DECISION

operated a caterlng buelnese

and drlnk, provided nueic for

Refund
28 and 29
L979

PetLt loner,  WYE ValLey Cater lng, Ltd.,  c/o Nel1 Heapr P.O. Box 812,

Greenwood Lake, New York L0925, flLed a petltlon for revlslon of a determlnatlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod June I , L979 through May 31 , L982 (Fl1e No. 63334).

A hearlng wae held before Arthur Johnson, Hearlng Officer, at the offlces

of the State Tax Comlggion, Two World Trade Center, New York, New York' on

0ctober 23, 1986 at 9:15 A.M. Pet l t loner appeared by l ts presldent,  Nel. l  Heap.

The Audit Dlvlsion appeared by John P. Dugan; Esq. (Gary Palmer, Esq., of

counse l ) .

ISSUES

I. Wtrether a separately stated charge for muslc or entettalnnent by a

catef,er i.s subJect to tax.

II. I'Ihether the Audlt Dlvlsl.on properly lnposed lnterest on the unpald

sales tax l-labil-ity found due on a fLeld audlt.

FIIIDINGS OF FACT

1. Petltloner' I{YE Val.Ley

whlch, ln addltlon to preparlng

the catered affalr .

Cater lng, Ltd. '

and serving food
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2. On May 20, 1985, as the result of an audLt, the Audlt Dlvlslon lssued

a Notlce of Determlnatlon and Demand for Payment of Sal-es and Use Taxes Due

agalnst petltloner coverlng the perlod June I, L979 through May 31' L982 fot

taxes  due o f  $4 ,358.38 ,  p lus  ln te res t  o f  $2 ,29L.18 ,  fo r  a  to ta l  o f  $61649.56 .

3. 1,1r. Nell Heap, petLtl.onerre preeldent, executed conaenta cxtendlag the

perlod of llnltatlon for aaaesament of salee and use taxes for the perlod

June 1, 1979 through February 28, 1982 to May 20, 1985.

4. On audltr the Audlt Divislon compared salee tax collected as shown ln

the cash receipts Journal with the sales tax pald lrlth returns flLed and found

that there nas an lnadvertent underpayment of $11082.04. Nontaxable eales were

analyzed for the month of July 1981 (petltloner executed an Audit Method

Electlon whereby lt agreed to the Audit Dlvlslonrs use of a test perl.od audlt

nethod). The Audlt dlvlslon dlsallowed certaln nontaxable sales whlch resulted

in the fol-l-owlng areas of deflclency:

(a) nuslc
(b) barnan, flowers
(c) extraordlnary sale

$2 ,665 .L9
195 .41
368 .  36

The Audlt DLvlsLon also deternLned that petltloner fatled to pay tax

ot $47.38 on the purchase of prlnted naterlals. The only area of dleagreement

is wlth the tax assessed on the charge for muslc.

5. Petitloner entered lnto contracts wl.th certaln customers whereby lt

provlded musical entertalnment as part of the caterlng servlcee. Petltioner

charged the customer separately for the mustc on the lnvoLce and dLd not

collect saLes tax on such charge. The Audlt Dl.vl.sfon took the posl.tlon that

the charge for music ls taxable when lt ls ln connectlon with the sale of food

and drink by a caterer.



-3-

6. Petltloner argued that interest should not be appllcable

dlsagreed port ion of the tax due ($2,565.19) because of the delay

DLvl.sLon ln concludlng the audlt.

to

by

the

the Audlt

CONCLUSIONS OF I,AW

A, That sect lon 1105(d)(f)  of  the Tax Law lmposes a tax

rrThe recelpts fron every saLe of. . . food and dr lnk of
or of food alone, when sold Ln or by restaurantsr taverna
establlshments...or by caterers, Lncludlng Ln the amount'

uPoa:

receipts any cover, minlmum, entertainment or other-cttgr e made to
patrons or custoners.. . . rr  (Enphasls suppl led.

B. Ttrat petLtlonerrs charge for muelcal entertalnment ltas an rrother

chargeil to the customer tn conJunctlon wlth the sale of food and drlnk and thus

became part of the recelpts subJect to the tax lmposed under Bection 1105(d) (1)

of the Tax Law.

C. That sectlon 1145(a) (f) (li l) of the Tax Law providee that the Tax

Cornmlesl.on may remtt penalty and that portton of lnterest that exceeds the

minlmun for reasonabl-e cause. Iloweverr there is no statutory Provlsl.on to reultt

cancel or abate mlnimum tnterest.

any nature
or other

of such

Valley CaterLng, Ltd. ls denled and the

for Palment of Sales and Use Taxes Due

STATE TN( CO},IMISSION

D. That the petltlon of I{YE

Notlce of Determlnation and Demand

lssued May 2O, 1985 ls sustained.

DATED: Albany, New York

FEB 2 0 1987


