
STATE OF NElf YORK

STATE TAX COMMISSION

In the llatter of the Petitlon
o f

Wheatf lel-d Properties

for Revision of a Determination or for Refund
of Sales and Use Ta:res under Artlcles 28 and
29 of the Tax Law for the'Perlod March 1, L979
through May 31, 1982.

AFFIDAVIT OF I{AILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng dul-y sworn, deposes and says that
he/she ls an empLoyee of the State Tax CommiEtslon, that he/she ls over 18 years
of age, and that on the 29th day of May, L987, he/she served the wlthln notice
of decLslon by certified mal-1 upon Wheatfield Properties the petltloner in the
nithin proceedlng, by encloslng a true copy thereof in a securely sealed
postpaid r{rrapper addressed as foll-ows:

Wheatf leld Propert ies
6929 WLLLlams Road
Niagara Fal-ls, NY L43O4

and by depositing same enclosed in a postpald properJ-y addreseed wrapper ln a
post office under the excl-uslve care and custody of the United States Postal
Servlce withl.n the State of New York.

That deponent further says that the said addressee ls the petltioner
hereln and that the address set forth on sald wrapper is the last known address
of the pet i t loner.

Sworn to
29th day

before ne thls
o f  May,  1987.

to administer oat
pursuant to Tax Law section 174



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Boulevard MaIl Co.

for RevLslon of a Determination or for Refund
of Sal-es and Use Ta:res under Artlcles 28 and
29 of the Tax Law for the Period March 1, 1979
through l4ay 31, L982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being dul-y sworn, deposes and says that
he/she is an empl-oyee of the State Tax Co'nmission, that he/she is over 18 years
of age, and that on the 29th day of May, L987, he/she served the wLthin notlce
of decision by certifled mail upon Boulevard !1a11 Co. the petltloner ln the
within proceedlng, bI encLoslng a true copy thereof in a securely sealed
postpald rrrapper addressed as foLl-ows:

Boulevard Ma1l Co.
730 Alberta Drlve
Amherst, NY 14226

and by deposLting same enclosed in a postpaLd properly addressed wrapper in a
post office under the excl-uslve care and custody of the Unlted States Postal
Service withLn the State of New York.

That deponent further says that the sald addressee is the petitloner
herein and that the address set forth on sald rilrapper is the last known address
of the pet i t loner.

Sworn to before me thls
29th d,ay of May, L987.

ter oat
pursuant to Tax Law section I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Wheatf leld Propert J.es

for Revision of a Deternlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period March 1, L979
through May 31, L982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comission, that he/she ls over 18 years
of age, and that on the 29th day of May, 1987, he served the wlthin not lce of
decision by certified nall- upon Thomas Mlchaels, the representatlve of the
petltloner in the within proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald rilrapper addressed as follows:

Thomas Michaels
Forest City Enterpr lses, Inc.
f0800 Brookpark Rd.
C1eveland, OH 44130

and by depositing same encLosed in a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the rePreaentatlve
of the petitioner hereln and that the address set forth on sald wrapPer ls the
l-ast known address of the representatlve of the petltioner.

Sworn to before ne thls
29th day of May, L987.

Authorized to adnlnister oat
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Boulevard !1a11 Co.

for Revision of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod March 1, 1979
through May 31, L982.

AFFIDAVIT OF MAILING

State of New York :
g s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlssion, that he/she ls over 18 yearg
of age, and that, on the 29th day of May, 1987, he served the withln notlce of
decislon by certifled naLl- upon Thomas Michaels, the representative of the
petitloner in the wlthin proceedinB, bI encl-osing a true copy thereof ln a
secureJ-y sealed postpaid wrapper addressed as follows:

Thomas MichaeLs
Forest City Enterpr lses, Inc.
10800 Brookpark Rd.
Cl-eveland, OH 44L30

and by deposltlng same encl-osed j.n a postpald properly addressed wrapPer ln a
post offlce under the excl-usive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the rePresentative
of the petitioner hereln and that the address set forth on sald wraPPer ls the
last known address of the representative of the petltioner.

Sworn to before me this
29th day of May, 1987.

r ized to lster oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

May 29, 1987

Wheatfl.eld Properties
6929 Wlllians Road
Nlagara Falls, NY L43O4

Gentlemen:

Please take notice of the declslon of the State Tax Comlssion enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revl.elt an
adverse declslon by the State Tax Corunlsslon nay be lnstltuted onLy under
ArtlcLe 78 of the Clvll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of this notl.ce.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
with thlg declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bullding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly youre,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner I s Representatlve :
Thomas MLchaels
Forest Clty Enterpr lses, Inc.
10800 Brookpark Rd.
Cleveland, 0lI 44130



S T A T E  O F  N E h I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

NIay 29, 1987

Boulevard I'1a11 Co.
730 Alberta Drive
Anherst, NY L4226

Gentlemen:

Please take notlce of the declslon of the State Tax Counlssloo encloeed
herewlth.

You have now exhausted your rlght of revlew at the admtnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to review aa
adverse declslon by the State Tax Comlsslon may be lnstltuted only uoder
Artlcle 78 of the Clvll Practlce Law and Rules, and must be coumenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 nonths from the
date of thls not lce.

Inqulrles concernlng the compucatlon of tax due or refund allowed tn accordance
wlth this decLslon may be addressed to:

MfS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment RevLew Unlt
Bulldlng /19, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TNC COMMISSION

cc: Taxlng Bureaufs Representatlve

Petltioner' s Representatlve :
Thomas Mlchaels
Forest Clty Enterpr lses, Inc.
10800 Brookpark Rd.
Cleveland, 0II 44130



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petltlon

o f

WIIEATFIELD PROPERTIES

for RevtsLon of a Determtnatton or for
of Sales and Use Taxes under Articles
of che Tax Law for che Perlod March 1,
through May 31, 1982.

Refund
28 and 29

1979

DECISION

In the l"latter of the Petltlon

o f

BOULEVARD MALL CO.

for Revtsloo of a Deternlnation or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Pertod March 1,
through May 31, L982.

Refund
28 and 29
r979

Petltloner, Wheatfleld Properttes, 6929 WLLLians Road, Ntagara Falle, New

York 14304, flled a petltion for revlslon of a deteroinatlon or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the pcrlod

March  1 ,  1979 th rough May 31 ,  1982 ( r l le  No.  50456) .

Petltioner, Boulevard MaLL Co., 730 Alberta Drlve, Anheret, New York

L4226, flled a petltlon for revlslon of a determinatlon or for refund of Ealee

and use taxes under Articlee 28 and 29 of the Tax Law for the perlod March 1,

1979 through May 31, L982 (EILe No. 50455).

A consolldated hearlng was held before Tlnothy J. Alston, Ilearlng Offlcer,

the offlces of the State Tax Connlgston, 65 Court Streetr Buffalor New York,

February 5, 1987 at l :15 P.M. Pet l t loners appeared by Thonas Mlchaels,  Eeq.

a t

on



The Audlt Dlvlslon appeared by

counsel) .

-2-

John P. Dugan, Esq. (Deborah J. Dwyer '  Eeq.,  of

ISSUE

Whether the Audlt Dlvlslon properly deteruined that certaln purchasee made

by petltloners were subJect t,o sales and use tax.

FINDINGS OF FACT

l. On Decembet L2, 1983, followlng an audlt, the Audlt Dlvlslon lssued to

petitloner lJheatfield Properties ("Wheatfield'r) a Notice of Determlnation and

Demand for Paynent of Sales and Use Taxes Due, agsertlng addl.tlonal- tax due of

$18,558.95  p lus  $6 ,137.64  ln  ln te res t  fo r  a  to ta l  amount  due o f  $24,696.59  fo r

the perlod March 1'  1979 through May 31'  L982.

2. ALso on Decenber 12, 1983, foll-owlng an audlt, the Audlt Dlvlslon

issued to petltloner Boulevard Mall, Co. ('rBoulevard"), a Notlce of Deteruinatlon

and Demand for Payment of Sales and Use Taxes Due, assertlng addltlonal tax due

of  $17,782.03  pLus  $6 ,104.99  ln  ln te res t  fo r  a  to ta l  auount  due o f  $23,887.O2

for the perlod March 1'  1979 through May 31, L982.

3. At all tlnes relevant hereln, Wheatfleld was a partner ln a partoerehlp

whlch owned and operated the Sumnlt Park I'talL located at 6929 Wllllans Road,

Ntagara Falls, New York 14304. tr{heatfleldts partner nas Forest City EnterprLges,

Inc. of  CleveLand' Ohto.

4. Also at all tines relevent hereln Boulevard was a partner ln a partncrehlp

whlch owned and operated the Boulevard I'fall located at 730 Alberta Drtve,

Amherst, New Yotk L4226. Boulevardts partner was also Forest Clty Eoterprlses'

Inc.

5. Subsequent to the perlod at lssue Forest Clty Enterprlees, Inc. becaoe

the sole owner of both nalls.
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6. The tax asserted due hereln arose out of each petlttonerts ormershlp

and operation of lts respectlve mall. On audlt, the Aurltt Dlvlslon examined

each petltloner's purchases tn detail. Nelther petltloner dlsputed that the

purchases had been made, but rather took tssue wlth the taxablllty of such

purchases.

7. The addltlonal tax found due frou Wheatfleld lnvolved purchases made

ln three areas: the nall parking lot, the mall roof, and snowplowlng servlcee.

8. Speelftcally' l,ltreatfletd's purchases at lssue herein lrere aa follows:

Parklng_l.ot

(a) $60,548.35 on a Job perforned during 1979, conslst lng of
the followlng:

(1) $50,311.20 for work on 30,757 square feet of  the 1ot,
conslstlng of the excavatlon of the exlstlng surface and the replaeement
thereof wlth a L2 to 16 lnch layer of crushed stone, topped wlth 3
Lnches of a blnder coatlng and I lnch of asphalt toppiug;

(2) $573.75 for work on L,275 square feet of  the 1ot,
consistlng of a 1| lnch overlay of asphal-t topplng;

(3) $8,870.00 to undercut an entrance roadway to the
parklng lot, remove unsultable naterlal and replace lt wlth totally
conpacted and graded bank run slag - a rore sultable support for an
entrance roadway;

(4) $793.40 ln sales tax on mater lals.

(b) $54,046.36 on a job perforned on l ts lot  dur lng 1980,
conslsting of the foLlowing:

(1) $47,46I.92 fot  replacement of 35,956 square feet of
the lot ln a manner substantlalt-y slnllar to the replacement descrlbed
above ln Flndlng of Fact "8(a)(1)";

(2) $6,5E4.44 fot the resurfaclng of 28,628 square feet of
the 1ot wlth a I lnch overlay of asphalt;

(c) $28,375.65 on a Job perforned on the lot  dur lng 1981,
eonslstLng of the followLng:

(1) $10,184.24 fot excavat lon and replacement of 12
separate areas of the lot totalllng 7,172 square feet. The work
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perforned was slollar to the work descrlbed ln Flndlng of Fact
" 8 ( a )  ( 1 ) " ;

(2) $17,491.4L tot work, conslst lng of el ther one lnch of
blnder and one lnch of asphalt or one lnch of asphalt a1one, on
57,354 square feet of  the lot ;

(3) $700.00 for trench excavatton and fll l lng.

(d )  $1 ,655.00  to  s t r ipe  the  park ing  lo t .

(e) $947.69 for unldent l f ied services.

Mal1 Roof

(f)  $80,546.32 fot work performed on 33,792 sqaare feet of  the
maIl roof. The work was perforued on 15 separate areae of the roof
which ranged tn slze fron 21 square feet to 11,860 square feet. The
work ltself conelsted of the lnstallatlon of a new roof system onto
the existlng systen.

Snow?lowlng Servlces

(g) $39,273.44 fot "labor" charges ln conneetlon wlth snorrplorlag
servlces performed on the nall property.

9. Wlth respect to lts parklng lot, Wheatfleld contended that flnanclal

constderatlons precluded the replacement of the ent,tre lot at one ttue. No

evidence of a plan to replace the entlre parklng lot over a certaln perlod was

presented. No evidence rras presented to show \rhether the eotire lot had been

replaced or resurfaced over the perlod at lssue. Also,

total area of the parklng lot lras tncroduced.

10. i{lth respect to the nall roof, the entLre area

no evldence as to the

of the roof was not

replaced. A nap of the mall roof attached to the servlce contract ladlcated

that the proposed re-rooflng areas comprlsed less than one-third of the total

roof. No evidence of a plan to completely re-roof the maLl was lntroduced, nor

was the auount of the total area encompassed by the roof lntroduced tnto

evldence.
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11. Wlth respect to the snonplowing servlces, I{treatfteld contended that lt

rented the trucks for pLowlng and that the drivers of the trucke were lte

employees whlle they were engaged ln snonrplowing. Wheatfleld dlrected the

drlvers where to plow whl1e they were at the nall. The drlvera nere not pald

by tr{treatf leld through lts payroll accounts r nor dld I'ltreatf leld have the rlght

to select whlch driver would be sent to perforn the servlces on each occasion.

Wheatfleld had no rlght to hlre or flre the drlvers.

L2. The addltional taxes found due from Boulevard lnvolved purchases made

by Boulevard ln several areas: the nall parklag lot, snowplowlng servtces'

temporary or substltute personnel, the lnstallatlon of certaln addltlons or

alteratlons tn and around the mal-l, and excavation work around the nall.

13. Speelflcally, Boulevardrs purchases at lssue hereln were aa followe:

Parklng Lot

(a) $50,830.98 for work performed durlng of L979, conslst lng of
the following:

(1) $37 '267.20 to excavate and replace 41,408 square feet
of the lot wlth I lnches of crushed stoner topped by 1l inchee of
blnder coatlng and 1 lnch of asphalt;

(2) $19,963.78 to resurface 58,7L7 square feet of  the lot
nlth 2 inches of blnder and asphalt;

(3) $3,600.00 to resurface 18,000 square feet wlth ooe
lnch of asphalt.

(b) $2,300.00 for addlt lonal work 1n 1979, conelst lng of the
resurfaclng of an area of the lot wlth I lnch of aephalt.

(c) $55,269.00 for a Job performed ln 1980, conslet lng of the
following:

(1) $101230.00 to excavate and replace 91300 square feet
of the parklug lot tn a manner slmllar to that descrlbed ln Fladlng
o f  F a c t  " 1 3 ( a ) ( 1 ) " ;

(2) $35,948.00 to resurface 81,700 square feet of  the lot
wlth approxLmately 2 lnches of blnder and asphalt;
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(3) $7'7L1.00 to resurface 35,050 square feet l t l th one
lnch of asphalt topplng;

(4) $1,320.00 to patch snal l  holes ln the lot ;

(5) $60.00 to repalr  and replace l tater boxes.

(d) $1,652.40 to excavate and replace 1,836 square feet of  the
lot Ln the uanner descr lbed ln Flndlng of Fact ' f13(a)(1)".

(e) $37,092.71 for a Job performed on the parklng 1ot ln 1981
conststlng of the followlng:

(1) $11,488.00 to excavate and replace ln the manner
described ln Flndlng of Fact "13(a)(1)" 4 areas of the Lot total l lng
11,488 square feet.  The replaced areas ranged ln slze from 176
square feet to 41536 sguare feet;

(2) $1I,277.I2 to resurface 23,494 square feet wLth one
lnch of blnder and one Lneh of asphalt topplag;

(3) $14,327.59 to resurface 57,94I square feet wlth one
lnch of asphalt.

( f )  $16,200.00 to replace 1,339 feet of  concrete curblng and
4,000 square feet of concrete sldewalk throughout the nal1 property.

(g) $252.00 to lnstalL "No Standlng" slgns throughout the mall

ProPerty.

(h) $2,094.60 to bul ldoze a corner of the 1ot to prepare l t  for
landscaplng. 0f thls aoount,  $1,260.00 was for topsol l  and $89.60
was for sales tax thereon. The remalnlng $725.00 represented the
cost of bulldozer operatlon.

(1) $680.90 to srr lpe an area of the Lot ln 1979.

( j )  $7 ,270.75  to  coup le te ly  res t r lpe  the  Lo t  ln  f981.

Snow?lowlng Servlces

(k) $53,538.50 for "labor" charges ln connectlon wlth snorrplowlng
eervices performed on the uaLl property.

Substltute Personnel

(1) $4'774.47 ln charges for temporary matntenance gervlcee.

InstalLatlon of Mdltlons or Alteratlons
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(m) $5,267.00 to lnstal l  an lnforuat lon booth on the nal l
fLoor.  Also, $1,300.00 to lnstaLl a formlca countertop in the booth
and $331.00 to lnstaLL a computer termlnal ln the booth.

(n) $3,246.00 to lnstal l  a rrstrol ler corral t t  tn the mal l  f loor.

(o) $422.00 to lnstall a board fence encloslng a trash bln on
naLl property.

ExcavatLon Work

(p) $1,100.00 to excavate, haul away excavation and to backflll
trenches with crushed stone.

14. Wlth respect to the parklng Lot, Boutevard, ltke Wheatfield, contended

that flnanclal conslderatlons precluded lt fron replaclng the entire lot at one

tlme. Boulevard presented no evldence of a plan to replace or resurface over

the audlt perlod. Mdltlonally, no evldence lras presented as to the total area

of the lot .

15. Wlth respect to the snowplowlng servlces, Boulevard nade the same

contentlons as made by Wheatfleld. hereln at Flndlng of Fact "11". Boulevardfs

rlghts wlth respect to the drlvers of the snowplowlng equlpnent were identlcal-

to the rights of tr{treatfleld as set forth ln Flnding of Fact frll 'r.

16. Wlth respect to the substltute or tenporary personnel servlces' the

persons sent by the servtce were under the dlrection of the nal1 Eanager whlle

at the ma1l and perforned certaln malntenance servlces, guch as mopplng,

cLeanlng or palntlng. The tenporary personnel worked both lnslde and outslde

the nall. Boulevard did not have a contract wlth the entLty whLch provliled

the personnel, but arranged for such teuporary servlces as they were oeeded.

Boulevard couLd not flre the tenporary lndlviduals, although lt could foree

then to Leave the nall premlses. The tenporary LndlvLduals were oot on Boulevardrs

payroll and Boulevard dld not pay any FICA taxes wlth respect to these lndlvlduals.
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L7. The inforuation booth was lnstalled by slnklng bolts lnto the aall

floor and fastenlng the four walls to the bolts. It could be unbolted and the

wLrlng dlsconnected ln order to be moved wlthout serious damage to either the

booth or the mall floor.

18. The rrstroller corraL" wag a fenced area ln whlch baby strollers were

kept for use by shoppers. The corral was bolted to the naLl floor and could be

moved wlthout damage to elther the corral or the nall floor.

19. Regardtng the board fencer posts were sunk ln the ground for this

fence, but were not cemented.

20. The excavatlon work was necessltated by damage caused by a wlod storo.

2I. The Audlt Divlsion conceded that the a@ount assessed agalnst petltloner

llheatfleld Propertles should be adJusted by $793.40 to reflect sales tax patd

and included as part of thls petltl-onerrs taxable purchases (see Flndlog of

Fac t  r r8  
[a ]  [4  ]  " .

22. The Audlt Dlvlslon also conceded that the amount of tax aseessed

agalnet petltloner BouLevard I"1a11 Co., Inc. shouLd be adJusted by $89.60 to

reflect sales tax pald and lnc1uded as part of thls petttlonerfs taxable

purchases (see Flndlng of Fact ' r13[h]") .

CONCLUSIONS OF LAI^I

A. That sectlon 1105(c)(5) of the Tax Law lmposes a tax upon the recel.Pts

from sales, except for resale, of the services of malntalnlngr servlclng or

repalrlng real property, property or land, as dlstlnguished fron capltal

lmprovements to such property or land.

B. That 20 NYCRR 527.7(a)(f)  sets forth the foLlowlng with respect to the

terms'rmalntalnlng",  "servlclng" and'rrepalr lng" as used ln Tax Law S 1105(c)(5):

"Malnt@ and repalrlng are terus whlch are used
to covffi relaEfffiplng real property ln a
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condltlon of fltness, efflclerclr readlnese or safety or res torlng lt
to such condltlon. Anong the servlces lncluded are servlces on a
bulLdlng ltself such as palntlng; servlces to the grounds, such ag
lawn servlces, tree removal and spraylng; trash and garbage removal
and sewerage servlce and €rnorr removal .tt

C. That 20 NYCRR 527.7 (a) (3) deflnes 'rcapltal. lmprovement" for purposeg

of  sec t lon  1105(c) (5 )  as  fo l lons :

'rA capltal lmprovetrent ls an addltlon or alteration to real
property:

(f) whlch substantlally adds to the value of the real
property, or appreclably prolongs the useful llfe of the reaL
property;

(1i) whlch becomes part of the real property or Ls
peroanently afflxed to the real property so that removal wouLd
cause material dauage to the property or article ltself; and

(111) 1s lntended to become a permanent lnstallatloo."

D. That the Audlt Dtvlslon properly asserted tax due on petitlonerst

parklng 1ot expendltures as discussed hereln. Both petltlonersr replacement of

certain sectlons of thelr respectlve lots and resurfaclng of other gectlons,

albelt extenslve, nonetheless constttuted actLvltles related to keeplng the

property ln a "condltlon of fltness, efflclency readlness or safety or restorlng

l t  to such condtt lon'r  (20 NYCRR 527,7 tal t l l ) .  Accordlngly,  the servlces

perforned ln connectlon wtth the parklng lots were taxable pursuant to sectLon

1105(c) (5 )  o f  the  Tax  Law.

E. That the rooflng servlces perforned ln connectlon wlth petltloaer

llheatfLeld Properties, Inc.'s mall roof Llkewlse constituted malntalulng,

servlclng or repalrlng real property wlthln the meanlng and lntent of 20 NYCRR

527.7 (a) (1).  Such servlces nere therefore properLy subject to tax pursuant to

T a x  L a w  $  1 1 0 5 ( a )  ( 5 ) .

F. That the Audit Dl.vlslonrs assertlon of tax on the saorrpLowlng servlces

and teuporary personnel servlces as descrlbed hereln was ln all respects
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proper. The assertlon nade by each petltloner that Lt was lnvolved ln an

employee-employer reLatlonshlp wlth the lndlvlduals who perforned the servleee

ls sinply unsupported by the record. In each lnstance petltloners engaged the

services of an entity or indlvlduals who offered such services to the pubLic ae

part of a regular course of buslness. Accordtngly, such servlces were properly

taxable pursuant to sect lon 1105(c) (5) of  the Tax Law.

G. That the Audlt Dlvlslonfs assertton of tax due wlth respect to the

lnstallatlon of petltloner Boulevard I'tallrs Lnformation booth' stroller corral

and board fence was ln all respeccs proper. The record clearly lndlcates that

each of the aforeuentloned ltems dld not become permanentLy afftxed to the real

property; each ttem could therefore be moved wlthout naterlal damage elther to

i t  or to the nal l  property (see 20 NYCRR 527.7tal t3l) .  Consequent ly,  none of

these ltems were capltal lnprovements wlthln the neanlng of 20 NYCRR 527.7 (a) (3).

E. That with respect co the excavation eervices performed for petitloner

Boulevard (Flndlng of Fact "13(a)(1)")r  pet i tLoner has fal led to show that such

work met the crlterla to be consldered a capltal luprovement as set forth La, 20

NYCRR 527.7  (a )  (3 ) .

I. That the petitlon of Wheatfleld Propertles ls ln all respects denled

and the notice of determlnation, dated December 12, 1983, as adJusted (Flndlng

of  Fac t  r f2 l r r ) ,  l s  sus ta ined.
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J. That the petltion of Boulevard Mall-

the nottce of determlnat,lon, dated December

Fact.  t t2Ttt) ,  ls sustalned.

DATED: ALbany, New York STATE

Co., ls ln all respects denled and

L2, 1.983, as adJusted (Flndlng of

TAX COMMISSION

MAY 2 91987
PRESIDENT


