
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Norman Wiener

for Redetermination of a Deflciency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per iod  6 / I180-8 /31 /80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being dul-y sworn, deposes and says that
he/she is an empl-oyee of the State Tax Conmlsslon, that he/she is over 18 years
of ager and that on the 9th day of June, 1987, he/she served the within notice
of decLslon by certlfled mall upon Norman I'Ilener the petitloner ln the wlthln
proceedlng' by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as follows:

Norman Wtener
860 Greenbelt Parkway
Holbrook, NY LL74L

and by deposlting saue enclosed
post office under the excluslve
Service wj.thln the State of New

That deponent further says
herein and that the address aet
of the pet i t loner.

Sworn to before me this
9th day of June, L987.

t o a
Tax

ter oat I

Ln a postpald properJ-y addressed wrapper ln a
care and custody of the Unlted States Poetal
York.

that the sald addressee ls the Petltloner
forth on said wrapper is the l-ast knoltn address

Pursuant sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 9, 1987

Nornan Wiener
860 Greenbelt Parkway
Ilolbrook, NY LI74I

Dear Mr. I,l lener:

Please take notlce of the declsion of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adninlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court Co revl.ew an
adverse decl-sion by the State Tax CornmLsston may be lnetttuted only under
Artlcle 78 of the CLvll Practlce Law end Rules, and uust be comenced ln the
Supreme Court of the State of New Yorkr Albany County, wlthln 4 uonths fron the
date of thls notice.

Inqulrles concernlng the computatlon of tax due or refund aLlowed ln accordance
wlth thls declslon rnay be addreesed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2085

Very trulf |oursr

STATE TAX COMMISSTON

cc: Taxlng Bureaurs Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f
:

NORMAN I.IIENER

for Revlslon of a Deterninauton or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Perlod June 1, 1980
through August 31, 1980. :

DECISION

Petltloner, Norman tr'l lener, 860 Greenbelt Parkway' Holbrook' New York

IL74I, fl led a petltlon for revlslon of a determlnation or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod June 1,

1980 through August 31, 19E0 (Ff le No. 55445).

A hearing was held before Frank A. Landers, Ilearlng Offlcerr at the

offices of the State Tax Counlssion, Two World Trade Center, New York, New

York, on January L4, L967 aE 1:15 P.M., wlth aLl br iefs to be f l led by January 26'

1987. Petltloner appeared pro se. The Audlt Divlslon appeared by John P.

Dugan, Esq. ( l fark F. Vo1k, Esq.,  of  counsel) .

ISSUE

tr{hether petltloner ts llable for tax on the purchase of a polter boat.

FINDINGS OF FACT

1. 0n May 21, L9E4, the Audlt Dlvlslon lssued to petltLoner, Norman tr{lener,

a Notlce of Determinatlon and Demand for Paynent of Sales and Use Taxeg Due

assessing a tax due of $1,750.00, pLus lnterest of  $705.00, for a total  emount

due of $2,455.00 for the period June 1, 1980 through August 31'  1980. Thc tax



due

boat

-2-

was based on the purchase by petltloner

ldent i f led as You and I  for $25,700.00.

of, a I976 42-foot Silverton power

I

2. On June 4, 1984, petltloner tlneLy flled a petlclon for a hearlng to

revlew the notlce of deterulnatlon.

3. In or about July 1980, petltLoner, a resldent of New York resldLng at

860 Greenbelt Parkway, Ilolbrook, New York, contenptated purehaslng a polrer

boat. Petltioner was advlsed by unnaned lndlvlduaLs that lf he purchased a

boat through a Delaware corporatlon and documented lt lrlth the Unlted States

Coast Guard, versus reglstering tt wlth New York, that New York sales tax could

be avoLded. Petltloner wa€r led to belleve chat lf he forfelted hls rlght to

use the boat during a natlonal dlsaster, that the purchase of the boat would

not be subJect to tax. Because he thought he could achieve substanttaL sales

tax savlngsr petltioner was able to purchase You and I.

4. On JUJ-y 9, 1.9E0, petltloner executed an agreement for the purchaee of

You and I from Charles Chlanda of 1400 Gardlner Drive, Bay Shore, Nen York for

$25'700.00 to be pald at the tlue of closlng. At or about the same tlme,

petltloner formed a Delaware corporatlon, Cl,ose Encounters Marlner Inc.,

presumably to own You and I. Petlttoner lras the sole offl.cer aud ehareholder

of sald corporatlon, whlch naintatned offlces at 508 Wtndley Road' I{llulngton,

Delaware. It ls not known whether petltloner or che corporarton purchased che

vessel, but' subsequent to its purchase, the boat was documented wlth the Untted

States Coast Guard ln the name of the corporatton. Ac the tlne of tracsfer'

the boat was Located ln Bay Shore, New York.

The tax due was actual l -y $1,799.00.



-3-

5. You and I was used by petltloner both wlthln and wlthout New York

State durlng 1.980 and 1981, and was eventual-ly sold ln Septeuber 19E1.

6. Petltioner contends that sales tax lras not paid at the tlne of purchase

because the boat was documented wlth the Unlted States Coast Guard' through a

Delaware corporatlon, and, therefore, lts purchase ltas not subJect to tax.

C0NCLUSIONS 0F LAI^I

A. That sectlon 1.105(a) of the Tax Law lmposes a tax upon the recelPtg

from every retall sale of tanglble personal property' excePt as othet:ltlee

provlded ln Artlcle 2E. The purchase by petltloner of the boat You and I ln

Bay Shore, New York was a retatl sale subJect to tax PurBuant to sectlon

f105(a) of the Tax Law. Petlcloner has falled to sustaln the burden of proof

requlred to show that he tras not llable for sald tax or that sald purchase wae

otherwlse exempt from tax.

B. That the petltLon of Noruan Wlener ls denled and the Notlce of Determi-

natlon and Demand for Payment of Sales and Use Taxes Due lesued ltay 2L, 1964 le

sustalned.

DATED: Albany, New York STATE TA)( COMMISSION

JUN 0 I 1987
PRESIDENT


