
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon
o f

Gary Weston

for Redetermination of a Deficlency or Revision
of a Determination or Refund of Sal-es & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Period 6 /  L I  9L-LL |  30 |  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 13th day of March, L987, he/she served the wlthln
notice of Decision by certlfied mall- upon Gary tJeston the petLtioner ln the
withln proceeding, by enclosing a true copy thereof in a securely seaLed
postpald wrapper addressed as fol lows:

Gary Weston
309 Robble Ave.
Endicott ,  NY I3760

and by depositing same encl-osed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States PostaL
Servlce within the State of New York.

That deponent further says that the said addressee is the petltioner
herein and that the address set forth on satd wrapper ls the last known address
of  the  pe t i t ioner .

Sworn to before me this
L3 th  day  o f  March ,  1987.

lnister oat
ax Law sect lon 174



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Gary Weston

for Redeterminatlon of a Deficiency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Period 6 /  I  I  8I- IL |  30 I  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Comrnissi.on, that he/she is over 18 years
of age, and that on the l3th day of March, 1987, he served the wlthin notlce of
Decision by cert i f ied mai l-  upon Bruce O. Becker,  the representat lve of the
petltloner in the wlthln proceeding, bY enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Bruce O. Becker
Becker ,  Card  & Levy ,  P .C. ,  A t tys .
141 Wash ing ton  Ave. ,  P .0 .  Box  60
End ico t t ,  NY 13760

and by depositing
post off ice under
Service within the

That deponent
of the pet l t ioner
last known address

same enclosed Ln a postpaid properly addressed wrapper ln a
the excl-usLve care and custody of the United States Postal

State of New York.

further says that the said addressee is the representative
herein and that the address set forth on sald wrapper ls the

of the representat ive of the pet i t ioner.

before me
of March,

nister oat
pursuant to ax Law sectLon

s .
74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U Y I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 13, 1987

Gary Weston
309 Robble Ave.
Endicorr,  NY 13760

Dear Mr. lJeston:

Please take notlce of the Declslon of the State Tax Counlsston enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstrative level.
Pursuant to sectlon(e) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decision by the State Tax Co nisslon nay be lostituted only under
Artlcle 78 of the Civll Practlce Law and Rules, and must be co'nmenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 monthe fron the
date  o f  th is  no t lce .

Inquirles concernlng the conputatton of tax due or refund allowed ln accordance
wlth thls dectslon nay be addressed to:

NYS Dept. Taxatlon and Ftnance
Audlt Evaluation Bureau
Assessuent Revlew Unlt
Bulldtng /19, State Canpus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx CO}&ISSION

Taxing Bureauts Representat ive

Petl t ioner t  s Representat lve 3
Bruce 0. Becker
Becker,  Card & Levyr
141 Washlngton Ave.,
End lco t t ,  NY 13760

At ryg .
Box  60



STATE OF NEW YORK

STATE TAX EOMMISSION

Ia the Matter of the Petltlon

o f

GARY I^IESTON

for Revtslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 aod
of the Tax Law for the Perlod June 1, 1981
through Novenber 30, L982.

DECISION

Petlttooer, Gary I'Ieston, 309 RobbLe Avenue, Endlcott, New York 13760,

flLed a petltLon for revlsioa of a deterninatlon or for refund of sales acd usa

taxes under Articlee 28 and 29 of the Tax Law for the pertod June 1, 1981

through November 30, 1982 (Flte No. 45913).

A hearlng lras cornmenced before Jarnee J. Morrls, Jr., Heariog Of ficer, at

che offlces of the State Tax eonmlggtoo, 164 llawley Street, Blnghanton, New

York, on May 23, 1985 at 3:20 P.M. and concLuded before Ttnothy J. Alstonr

Hearlng Off lcer, at the same locattoa on Juoe 19, 1986 at 1:15 P.M., wlth al l

brlefs to be subultted by Octobet L4, 1986. Petlt loner appeared by Becker'

Card & Levy' P.C. (Bruce O. Becker, Esq., of counsel). The Audlt Dlvisloo

appeared by Joho P. Dugan, Esq. (Deborah J. Dwyer, Esq., of counsel).

ISSUES

I. I{hether the notlce of deterulnatlon heretn was preulaed upon a factual

bas tg .

II. Whether petltloner nas a ttvendor" wLthln the meanlog of sectlon

f101(b)(8) of the Tax Law durlng the audlt pertodr aod therefore a "person

requlred to col lect tax'r  pursuant to sectton l l31(1) of the Tax Law.

? o



-2-

III. Whether, assumlng petitloner was a "persotr requlred to

the Audlt Dlvtelonrg determination of addlttonal sales tax due

lras proPer.

col lect tax'r,

fron petltiooer

FINDINGS OF FACT

1. On Jul-y 6, 1983, the Audlt Dlvtslon tssued a Notlce of DeternLoetioo.

and Demand for Payuent of Sales and Use Taxee Due to petittooer, Gary l{eetonr

assErcl,ng $6,973.75 l.n addltlonal sales tax, Segsther with lntercst and penalty

of $2'525.87, for a total  of  $9,499.62 due for the perlod June 1, 1981 through

November 30, L982. The eales tax asserted hereln nas preulsed upon tbe regultE

of an audtt of saLes of motor vehlcles purportedly uade by petltloner during

the audl.t perlod.

2. 0n June 21, L982, the Audlt Dlvlgloo lras contacted by a Mr. Rlchard

Malllnson regarding hts purchase of a 1978 Plynouth Horlzon autouobtle from thc

petltioner, Gary Weston. Mr. Malllnson purchased the autouoblle oo June 8,

1982 at 808 Htlt Aveaue, Endlcott, New York. The total prtce of the veblcle as

agreed to by Mr. MalLlnson and petl"tloner lras $2,750.00. Io pa]raeot for the

vehtcle, Mr. Mal-llnson paLd petltloner by check of $100.00 on l[ay 26, 1982 as a

deposlt. On June 8 ' L982, Mr. Malltnson pald petlttoner by check ln the emouot

of $950.00 wtth the baLance of $1,700.00 in cash end took posseeston of thE

vehicle. Mr. Malllnson and petttloner agreed to structure che traosectLon io

the foregol"ng manner to avotd paynent of sales tax on the actual purchaee

prLce. Accordingly, the part{es to the transactlon also executed and flled

documents required by the Departmente of Taxation aod Fl.naace and Motor Vehlclee

which lndlcated that the prtce of the vehlcle sold lras $11050.00. Upon reglstra-

tion of the vehlcle, Mr. Malllnson pald sales tax on the purported purchase

p r l c e  o f  $ 1 , 0 5 0 . 0 0 .
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3. Subsequent to hts purchase of the vehl"cLe, Mr. ttalltnsoo becane

dlssatlsfied wlth the vehLcLe and attenpted to persuade pettttoner to refund

hls noney. When petitloner refused to refund ltr. MaLllnsonta Eoney, Mr. MallLnsoo

attenpted to put pressure oa pettCloner by contacttng the Audlt Dlvlslon on

June 21, L982 wlth lnfornatlon regarding the Lnproprtetles conoected with hls

trensactton wtth petl.tloner. At that time, Mr. Dialllnson pald the balance of

sales tax due on the vehlcle. Mr. Malllnson also provlded the Audlt DtvLsloa

wlth photocoples of approxtnately 30 claselfled advertieements nhlch offered to

seIl used cars and whlch lrere purportedly placed ln Bioghanton-area nenEpapers

by pet l t toner,

4. Uslng the lnfornatlon provlded by Mr. Malllnson, the Audtt Divtsloo

commenced an audlt of petttloner. The Audlt Divlslon found elght addltlonal

advertlsements for used cars bearlng the sane telephone number as the advertiee-

ments suppLted by t[r. Mallinson. The Audlt DLvlsion attempted to conffum Lf,

tn fact, petl.tiooer had pald for the advertieements by contacttog the officee

of the Blnghanton Sun-Bulletln and the Blnghauton Evening Presg. Efforts to

obtaln such lnformatLon were fruttless as persoooel at the offtces of the

neltspapers falled to provide the requested lnfornatlon. Prlor to lgsuance of

the notLce of detirnLnatLon, the Audlt Dlvlglon made no attenpt to eubpoeoa the

newspapers' personnel to obtaln the requested lnformatlon.

5. The Audlt Dlvlston vlslted petttlonerts premlses at 808 II111 Avenue ln

Endtcott, New York prlor to the tsguance of the notlce of deterolnatlon hereln,

but found no one home.

6. By letter daced February 8, 1983, the Audlc Dtvlsloo nade another

attempt to contact petltlooer. Sald letter was naLled to petltloner at the 808

HllL Avenue address and advlsed petltloner that the Audlt Dlvleloo considered
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hln reeponslble for the col-lectlon of sales tax on hls sales of motor vehlclee,

and further requesced an opportunlty to examtne petltlonertg records to deterulne

whether petitloner had any outstandlng tax llablllty wlth respect to any such

saLes.

7. Petl.tloner dld not deny recelvlng the l-etter

and no evldeoce was tntroduced at hearing tendlng to

not recetved by petltioner.

dated February 8, 1983,

show that sald letter lraa

8. Ilavlng received no reply fron petttl.oner, the Audit Dlvlslon nalled a

Statenent of Proposed Audlt AdJustnent to petltioner on Aprll 19, 1983 at thE

808 tlllL Avenue address. The stateuent lras returned to the Audlt Dlvielon

rnarked "moved, left no addresstr.

9. The Audlt Divislon subsequently deternlned fron petlttooerte L982

personal lncome tax retunr that petlttonerts new addrese was 309 Robble Aveouer

Endlcott, New York and, on July 6, 1983, nalled the notlce of determlnation at

issue herein to petlttoner at that address.

10. In calculatlng the tax aeserted due ln the notice of deternlnattoo,

the Audlg DlvlsLon presumed thac the advertlsed vehlclea were sold at thelr

advertised prlces. The advertlsed prlcee lrere totalled to determlne gross

sales durlng the audtt pertod wlth the tax asserted due belng calculated fron

thls total-. The vehieles were presuued eold ln the sales tax quarter ln whtch

the advertlsements appeared ln the nelrspaper,

11. Subsequent to the Lssuance of the notLce of deternl.natton heretn' the

Audlt Dtvlslon was advtsed by the Blnghamton Press €ompany, owaer of the

newspapers whereln the claeslfled advertl.sements dlscuesed herelo were placed'

that lt had records of 45 pald blLls for the cLassifLed advertlaements and that

sald bllls lrere pald by Julle Weston, Wllllan l{estonr Dante l{eston, A. Iilegton
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or Peul Weston. Also subsequent to the lssuance of the notice, the New York

Telephone Co, advlsed the Audtt Dlvislon that the telephone number tn queetloo

was, durlng the perlod at iesue, reglstered to petltlonerts nife, Julte WeEton.

L2. Petltloner produced oo evldence to refute the results of the audlt.

13. Petltloner was not reglstered ae a vendor for gaLee tax purpo8ea at

any tlne durlng the audtt perlod and flled no sales tax returas during eaLd

perlod.

14. Petitloner waa also not registered wlth the Departneot of Motor

VehLcles as a dealer of motor vehlcles at any tlne durlog the audlt perlod.

15. Petltloner argued that whether he was a vendor requlred to regleter

for sales tax purposes lras not properly at tssue. Petltloner took the posltlon

that at tssue was whether any sales t&!r nas due and owlng to the gtate.

Petltloner argued that because he nas not reglstered as a dealer of notor

vehlclesr 8oy transactlons ln which he ntght have been tnvolved would have

requLred paynent of sales tax upon reglstratlon of the vehlcle by the purcheser.

Coneequently, petittoner took the posltloo that even lf he should have beeo

reglstered as a vendor for sales tax purpogesr he nonethEl.ese should bear oo

llablllty hereiu because al-l taxable sales whlch he nlght have oade would have

required paynent of sales tax to the County Cl-erk before any euch vehtclee

could be reglstered. Petltioner therefore argued that sales t.rx would have

been patd oa each such transacglon and that to sustaln th6 notlce of deternloa-

tlon herelo would put the Audlt Dlvleton ln a poaltlon of double recovery.

CONCLUSIONS OF LAW

A. That the tssuance of a notlce of deterntoatlon must be prenlaed upoa a

factual bas{s (see Matter of A & Vtctor Manufacturlng Co., Ioc., Stete Tax

eoumisslon, July 18, 1984). Related to thls requlreuent, the Audit DLvlslon,



-6-

when conductlng an audit, must deternlne the amount of tax due from such

lnfornatlon aa nay be avallable. If necessary, the t€rx nay be estlnated on the

basls of external lndtces (Tax Law S 1138[a];  Matter of  Korba v. New York Stat i

Tax Commn., 84 ADzd 655, Lv dented 56 NY2d 502). However, the audit nethod

selected must be reasonably calcuLated to reflect the taxes due (Matter of Grant

Co.  v .  Joseph,  2  NY2d L96,206,  gg  den ied  355 US 859) .

B. That the Audlt Dlvlslonts issuance of the notlce of detErmlnatlon at

lssue hereln was prentsed upon a factual basls. Based upon the tnfornatLon and

classlfled advertlsements provlded by Mr. Malllason, together wlth addltlonal

advertisements discovered by the Audlt Dlvlslonr the Audlc Dlvlsloo elearly had

a factual basls upon whlch to deternine that petltloner was "[a] persoo maklng

sales of tanglble personal property" (Tax Law S 1101[b][8J) and therefore a

person requtred to coLlect tax pursuant to sect lons 1131(1) and 1132(a) of the

Tax Law.

C. That ln vlew of petltLonerrs fallure to respond to the Audlt Dlvlsloors

February 8, 1983 letter and the Audlt Dlvlelon's efforts to contact petltlooer

prlor to the lssuance of the notice of deterninetion (rlndlogs of Fact tt5rt and

"6"), the Audlt Dtvislonrs resort to the audlt nethod as descrlbed 1o Flndlng

of Fact ttl0tt was ln all- respects reasonable.

D. That ln vtew of Flndlng of Fact rrllfr pettttooer lras a person requlred

to collect tax wlthln the neanlog of sectlons 1132(a) and 1133(a) of tbe Tax

Lan. PetLtloner hae falled to sustaln hls burden of proof to establleh that he

waa not such a person.

E. That petltioner hae falled to sholr wherelo the results of the audlt

were ln error. It ls undlsputed that petltloner <lld not colLect any sales tax

durlng the audl.t pef,tod. Although the posslblllty extsts that at leagt sone
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sales tax lras paLd oo each sale at lssue herein, petltlooer bore the burden of

proof co show where such taxea nere paid with respect to these speclflc trans-

actlone. Petl.tloner introduced no such evldence of saleg tax patd on speclfic

transacttong herein. Unttl lt ls proven that the salee ta:( nas pald, petttloner

ls not relleved of hls duty to coll-ect the tax (eee Matter of Buggg, State Tax

Commlssion, October 7, 1986).

F. That the petltlon of Gary I'Iestoa le ln all respects deoled and the

Notlce of Dgggrmlnatlou and Demand for Paynent of Sales and Uee Taxes Due dated

July 6, 1983 ls tn all respects sustatned.

DATED: Albany, New York STATE TN( COMMISSION

MAR 131987


