
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the 
'Petltlon

o f
Nlcholas Vlllano

Off icer of Nlcky's Auto Sales, Inc.

for Redeterminatlon of a Deficiency or Revlslon
of a Deterninatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per lod  L2  |  I  180-21 29  /84 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly eworn, deposes and says that
he/she ls an employee of the State Tax Co rrlsslon, that he/she ls over 18 yearg
of age, and that on the 17th day of Aprll, L987, he/she served the wlthln
not lce of Declslon by cert l f ied mai l  upon Nlcholas Vl l1ano,0ff icer of Nlckyts
Auto Sales, Inc. the petitloner ln the wlthln proceedlng, b)r encloslng a ttue
copy thereof ln a securely sealed postpald rrrapper addressed as follows:

Nlcholas Vlllano
Off lcer of Nlckyts Auto Sal-es, Inc.
381 Ocean Avenue
I s l l p ,  N Y  1 1 7 5 1

and by depositlng sErme enclosed
post offlce under the excLuslve
Servlce nlthln the State of New

That deponent further says
hereln and that the addreas set
of the pet l t toner.

Sworn to before ne thls
17th day of Aprl l ,  L987.

Authorlzed to adnlnlster oaths
pursuant to Tax Law sectlon 174

ln a postpald properly addressed wrapper 1n a
care and custody of the Unlted States Postal
York.

that the sald addressee ls the petltloner
forth on sal.d wrapper ls the Last known addrees



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Nlcholas Vlllano
Off lcer of Nlckyts Auto SaLes, Inc.

for Redetermlnatlon of a Deflclency or RevLslon
of a Determlnatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tex Law for the
Perlod 12 |  L |  80-21 29 /  84.

AFFIDAVIT OF MAILING

State of New York :
g s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and saye that
he/she Ls an empl-oyee of the State Tax Co nlsslon, that he/she ls over 18 yearg
of age, and that on the 17th day of Aprll, 1987, he served the wlthln notlce of
Declsion by certifled nal1 upon Barry M. Turnlnello, the representatlve of the
petltloner ln the wlthin proceedlng, b]r encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Barry M. Tunlnello
Longr Tunlnello, Besso, Sellgman & Qulnlan
120 Four th  Ave.  -  P .O.  Box  591P
Bay Shore, NY LL706

and by deposltLng s€rme enclosed ln a postpald properly addressed wrapper tn a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner hereln and that the address set forth on sald wrapper ls the
last knonn address of the representatlve of the petltLoner.

Sworn to before me thls
17 th  day  o f  Apr i l ,  L987.

pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Aprl l  17, L987

Nlcholas Vlllano
Off icer of Nlckyrs Auto Sales, Inc.
381 Ocean Avenue
I s l l p ,  N Y  1 1 7 5 1

Dear Mr. Vl l lano:

Please take notlce of the Declslon of the State Tax Couulsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declslon by the State Tax Commlsslon uay be lnstltuted only under
Arttcle 78 of the Civl1 Praetlce Law and Rules, and must be comoenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date  o f  th ls  no t lce .

Inqulrles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatton Bureau
Assessment Revlew Unlt
Bul ldlng #9, State Canpus
Albany, New York L2227
Phone /t (518) 457-2086

Very trul| ]roursr

STATE TAX COMMISSION

Taxlng Bureaurs Representat lve

Petltloner I s Representatl.ve :
Barry M. TuoLnello
Longr Tunlnello, Besso, Sellgman & Qutnlan
120 Four th  Ave.  -  P .0 .  Box  591P
Bay Shore, NY 11706



STATE OF NEW YORK

STATE TAX COMMISSION

In the Llatter of the Petition :

o f :

NICITOLAS VILLAI{0 : DECISION
OFFICER OF NICKYIS AUTO SALES, INC.

:
for Revislon of a Deterolnatlon or for Refund
of SaLes and Use Taxes under Articles 28 and 29 3
of the Tax Law for the Perlod December 1, 1980
through February 29, 1984. :

Pet i t ioner ,  NLcho las  V l l lano ,  Of f l cer  o f  N lckyrs  Auto  Sa1es,  Inc . ,  381

Ocean Avenue, IsLip, New York 1L75I,  f l1ed a pet l t ion for revislon of a deternln-

atlon or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax

Law for the perlod Decenber 1, 1980 through Februaty 29, L984 (Fl le No. 55456).

0n January 20, 1987, petttloner walved hts rtght to a hearLng and requested

that a decl-sion be rendered based on the entire record contained lu the Audlt

Dtvlslonts f l le.  After due constderatLon of the record, the State Tax Co nlssioo

hereby renders the fol lowlng declslon.

ISSUE

Whether petltloner, NLcholas VllLano, was a person requl.red to collect and

pay over sales tax on behaLf of Nlckyfs Auto Sales, Inc. wlthln the neanlng and

intent of sect lons 1131(1) and 1133(a) of the Tax Law durlng the perlod at

lssue hereln.

FINDINGS OF FACT

1. 0n May 23, L984, the Audlt  Dlvls lon lssued to pet l t loner,  NlchoLas

Vlllano, a Notlce of Deterninatlon and Deuand for Paynent of Sales and Use

Taxes Due assessing a tax due of $256,9L8.47, plus a 50 percent fraud penalty

o f  $128,459.19  and ln te res t  o f  $47,525.51 ,  fo r  a  to ta l  auount  due o f  $432 '903.17
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for the perlod December 1, 1980 through February 29, L9E4. The aforementloned

taxes were found to be due as the result of a field audit of che books and

reeords of Nlckyrs Auto Sales, Inc. ( t rNlckyrs") and were assessed against

petLtioner when the Audlt DlvLslon determlned hin to be a responsible offlcer

of sald corporatlon. On the same date, the Audit Divislon issued slnlLar

notlces to Nlckyrs and to Frederlc VlLlano who was also determlned to be a

responsLble off lcer.

2. Pr lor to 1980, pet l t ioner,  Nlcholas Vl l lano, nas Ehe president of

Nickyrs, a corporat lon dolng buslness as a used car deaLer at 23Ll Sunrlse

Highway ln Isllp, New York. Petltioner also served as a dlrector and ltas a

shareholder of sald corporatlon wlth hls brother, FrederLc Villano. In or

about January 19E0, petltioner reslgned as an offlcer and dl.rector of Nlckyrs

and transferred hls shares to hls brother.  Subsequent to these act lons,

petltloner had no lnvolvement wlth Nlcky's in any capacity. Ills brother became

the sole off lcer,  dlrector and sharehol-der.

3. Durlng the audLt perLod the business was known as Fred Villano Cadlllacs.

The New York Stat,e and local sales and use tax returns flled on behalf of

Nlckyrs for thls perlod were slgned by Frederlc Vl l lano, as presldent.  0n

audlt, the examtner for the Audlt Dlvlslon dealt with sald lndivldual. Finally,

Frederlc Vlllano executed a Consent Extendlng the Period of Linltatlons for

Assessment of Sales and Use Taxes on behalf of Nickyfs wherein he Lndicated hls

t i t le  as  p res ldent .

4. Accordlng to the audlt  report ,  Frederlc Vl l lano and pet i t loner,

Nlcholas Vl l lanor were assessed as off lcers of Nlckyts because thelr  naues l tere

on record wlth the Departnent of Motor Vehicles as motor vehlcle dealers and
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"pl.cked uptt r{V-50 books. Ilowever, there was no lndicatlon as to the perlod

covered by sald act lons or whether saLd act lons nere connected to Nlckyts.  No

speciflc evidence wa6 presented to show that petittoner rras connected to Nlckyts

during the period at lssue.

CONCLUSIONS OF LAW

A. That sect,ion 1133(a) of Arcicle 28 of the Tax Law imposes on any

person requlred to col lect sales tax personal l labl l l ty for the tax lmposed,

co l lec ted  or  requ l red  to  be  co l lec ted .  Sec t ion  f131(1) ,  ln  de f ln lng  pereons

requlred to collect tax, Lncludes corporace offlcers who are under a duty to

act for the corporatlon in conplylng wlth any requlrement of ArticLe 28. The

resolution of whether an offlcer was under such a duty turns upon a factual

determLnation ln each lnstance. The rel-evant factors in the deternlnatlon

lncLude, but are not llolted to, the followlng: the offlcerts day-to-day

responsibiLities in the corporatlon; the officer's lnvolvement ln and knowledge

of the financlal affalrs of the corporatloni the identlty of the person who

prepared and slgned the sales and use tax returns; the off lcerrs authorl ty to

slgn checks on the corporat ionts accounts; and, ln the case of a closely-held

corporat lon, the benef l ts the off lcer recelved fron the corporate prof l ts.

(Vogel v.  New York State Dept.  of  Taxat lon and Finance, 98 Misc 2d 222;

Chevlowe v. Koerner,  95 Mlgc 2d 388.)

B. That,  ln view of the fact that pet l t ioner,  Nicholas Vl l - lano, reslgned

as an off icer and dlrector of Nlckyfs ln January 1980, and had no further

lnvolvement with satd eorporation subsequent to that tlme, he was not a persoo

requlred to col lect tax on behalf  of  Nl.cky's Auto Sales, Inc. dur lng the perlod

at issue wlthln the meanlng of sect l .on 1f31(1) of the Tax Law.
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C. That the pet l t ion of Nlcholas Vl l lano, Off icer of Nlckyts Auto Sales,

Inc., is granted and the Notlce of Deterntnatlon and Demand for Paynent of

Sales and Use Taxes Due lssued NIay 23, 1984 ls hereby cancelled.

DATED: Albany, New York STATE TAX COMMISSION

APR 1? 1987
PRESIDENT

\x of  \
\ . \ \  r*r\s\\Nr

COMMISSNDNER


