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A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 25, L987

Louts A. Vargas
90-10 Springf ield Blvd.
ueens Vl l lage, NY IL429

Dear ltr. Vargas :

Please take notice of the Declslon of the State Tax Comlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant to secClon(s) 1138 of the Tax Law, a proceedlng ln court to revielt an
adverse decislon by the State Tax Connlsslon nay be lnstltuted only under
ArtlcLe 78 of the Civl1 Practlce Law and Rulesr 8nd must be conmenced ln the
Suprene Court of the State of New York, Albany Countlr nithln 4 oonths fron the
date of this not lce.

Inqulries concernlng the conputatton of tax due or refund allowed ln accordance
hrlth this declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt EvaluatLon Bureau
Assessment Revlew Unlt
Bulldlng /i9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COIMISSION

cc: Taxlng Bureauts Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

of

LOUIS A. VARGAS DECISION

for Revlsion of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlod I'trarch 1, 1,979
through lfay 31 , L982. :

Petltloner, Louls A. Vargas, 90-10 Sprlngfleld Boulevard, Queens Vlllage,

New York II429' flled a petltion for revlslon of a deternlnatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

March 1, 1979 through ! tray 31, 1982 (f l le No. 57729).

A hearlng was held before Robert F. Mulllgan, Hearlng Offlcer, at the

offlces of the State Tax Coonlsslon, Two World Trade Center, New York, New

York'  on January 27,1987 at 9:30 A.M. Pet lc loner appeared pro se. The Audlt

Dlvislon appeared by John P. Dugan, Esq. (Lawrence A. Newman, Esq., of counsel).

ISSUE

Whether an observation test properly deternlned the auount of taxee owed

by petltloner as a partner 1n the partnershlp Jamatca Grocery Store.

FINDINGS OF FACT

1. Petltloner, Louls A. Vargas, together wlth Edlllo Peralta, purchased a

grocery buslness known as Jamalca Grocery Store, located at. 195-52 Janalca

Avenue' Queeng, New York, on August 29, 1978. They operated the business as a

partnershlp.

2. On Novenbet L2, 1980, petltloner sold hls lnterest in the store to

Mr .  Pera l ta  fo r  $1 ,000.00 .
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Mr. Peralta sold the buslness to a thlrd party on March 29, 1982.

A sales tax audLt of Jamalca Grocery Store lras cormenced ln February

L9822

(a) Records of the grocery store were determloed to be lnadequate.

The only records avallable were lncomplete purchase Lnvoices for 1981, the 1980

United States Partnershlp Return and a dally sales book for 1981. The dally

sales book had two ent,rles labeled 'fMarch 3", thereby glvlng that month 32 daye.

Accordlngly, the dal1y sales book was glven no credlblllty by the audltor.

(b) It was noted chat the sales per the aboverentloned dally sales

book for 1981 dlsagreed wlth the sales tax returns. The cocaL sales per the

dalLy sales book for the perlod March I  through November 30, 1981 were $66'596.00'

whlle the sal-es tax returns for the same perlod reported $60'458.00' a dlfference

of $6,138.00. The sales per dal ly gales book were not supported by cash

reglster tapes.

(c) A slx and one-half hour observatton test was made at the store on

Monday, May 10, 1982, whlch reveal-ed taxable sales of $263.83 and noutaxabLe

sal-es of $129.02, f ,ot  a total  of  $392.85. Slnce the store was open thir teen

hours per day, these amounts were multlplled by two, resultlng 1o $785.70 ln

sales for the entlre day. Thls flgure was proJected over the audlt perlod and

resulted ln audlted gross sales of $883,126.80. The day of the observat lon

test nas sunny and was consldered to be a representattve day. Taxable sales of

$263.83 were reduced by appLlcable exclse and sales tax on clgarettes, for net,

audlted taxable sales of $247.6L. Thls flgure lras nultiplled by two and

proJected over the audlt  per lod to result  ln taxable sales of $556,627,28.

Taxable sales reported over the audit  per lod were $47,731.00.

3 .

4 .
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(d) On June 16, L982, a Notlce of Deternlnatlon and Demand for

Payment of Sales and Use Taxes Due for the perlod Mareh 1, 1979 through March 29,

1982 was lssued to petltloner, Louis A. Vargas, partner of Jamalca Grocery

Store, ln the amount of $41,280.91 ln total  tax due, wtth $7,901.63 ln total

penalty due, plus lnterest.

(e) At a conference, the Audlt Divlslon agreed to adjust sales for

lnflatlon as follows: sales f,ot 1,979 were reduced by 45 percent; sales for

1980 by 30 percent;  and sales for 1981 by 15 percent.

(f) Audlted taxes due were reduced to $29,457.07, whlch amount

lncluded taxes on $5,000.00 ln flxed assets sold ln bulk (estlnated) and

$1,500.00 tn f ixed assets purchased ln bulk durlng the audlt  per lod.

(g) The taxable percentage of gross sales revealed by the obeervatlon

of the premlses was 63.03 percent. The fleld audlt report lndlcated that

taxable purchases were 61.19 percent of total purchases. Ilowever, accordlng to

those fleld audlt papers ln the record, taxable purchases were 53.47 petcent of

total purchases.

5. Due to dLfferences ln buslness operations between the perlod at ieeue

and the dace of the obeervatlon test, whlch was perforned under nelt ownershlprl

the correct taxable percentage of sales is to be based on the available purchaee

involces and is hereby found to be 53.47 percent.

CONCLUSIONS OF LAW

A. That Tax Law $ 1138(a)(1) provides, in pert lnent part ,  as fol lows:

1 For exanpLe, the new owner lntroduced the sale of sandwlches, whlch are
taxable items.
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'rlf a return requlred by thls artlcle ts not flled, or lf a return
when ftled ls lncorrect or lnsufflclent, the amount of tax due ehall
be determLned by the tax conmlsslon from such lnforoatlon as may be
available. If necess4ry, the tax uay be estlmated on the basls of
external lndiceg, guch as stock on handr purchases, rental pald,
number of rooms, location, scale of rents or charges, comparable
rents or charges' type of accommodatlons and servlce, number of
employees or other factors.rr

B. That where a taxpayerts records are incomplete or lnsufflclent, the

Alrdlt Dlvlsion may select a method reasonably calcul-ated to reflect the saLes

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

clear and convlncing evldence that the nethod of audlt or the amount of tax

assessed ltas erroneous (Surface Llne Operators Fraternal Organlzatloo, Inc. v.

Tul ly,  85 AD2d 858).

C. That the records of Jauaica Grocery Store were lncomplete and tt was

proper for the Audlt DLvlslon to estlmate saLes based on a record of the actual

sal-es nade durlng a physlcal observatlon of the premlses. However, petltloner

sustatned his burden of proof to sholr that buslnesa operatlons durlng the

perlod at lssue were dlfferent from those under the ownershlp at the tlme the

observatlon test was perforned. Accordingly, the taxable percentage is to be

reduced to 53.47 percent,  a€r per Flndlng of Fact rr5 'r .

D. That petlttoner ceased belng a partner ln Jamalca Grocery Store as of

November 12, 1980 and taxes due on sales made subseguent to that date may not

be assessed agalnst hln.
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E. That the petltion of Louls A. Vargas Ls granted to the extent set

forth ln Concl-uslons of Law "C" and "D'r and the Notlce of Deterninatlon and

Demand for Pa5rnent of Sales and Use Taxes Due lssued June 16, 1982, as adjusted

(Flndlng of Fact "4[fJ") , ls to be further reduced ln accordance therewlth.

Except a€r so nodlfled, the Notlce of Deternlnatlon and Demand for Paynent of

Sal-es and Use Taxes Due Ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

UUN 2 5 1987



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Louis

for Redeterminatlon of
of a Determlnatlon or
under Art ic le(s) 28 &
Per lod  3  /  L  179-5  /  3L  |  82 .

of the Pet i t ion
o f

A. Vargas

a Deflciency or Revislon
Refund of Sales & Use Tax
29 of the Tax Law for the

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an empLoyee of the State Tax Comission, that he/she ls over L8 years
of age, and that on the 25th day of June, 1987, he/she served the wlthLn notlce
of Declslon by certlfled maiJ- upon Louls A. Vargas the petltioner ln the wLthin
proceeding, by enclosing a true copy thereof Ln a securely seal-ed postpald
rf,rapper addressed as follows:

Louls A. Vargas
90-10 Sprtngfleld Bl-vd.
Queens Vl l lage, NY LI429

and by depositLng same encl-osed ln a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service nlthln the State of New York.

That deponent further says that the sald addressee ls the petitloner
hereln and that the address set forth on said rrrapper ls the Last known address
of the pet i t ioner.

Sworn to before me this
25 th  day  o f  June,  1987.

ter oaths
pursuant to Tax Law sect lon 174
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June 25, L987

Louis A. Vargas
90-10 Sprlngfield Blvd.
Queens Vll lage, NY LL429

Dear Mr. Vargas:

Please take notlce of the Declslon of the State Tax Connlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelr an
adverse declslon by the State Tax Cornnlsslon nay be lnstituted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countl, wlchln 4 nonths fron the
date of thls not lce.

Inqulrles concerning the conputatlon of tax due or refund allowed tn accordance
wlth thls deciston nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
BulLdlng /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COrIIWSSION

TaxLng Bureaufs Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of

LOUIS A. VARGAS
:

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 an'd 29 :
of the Tax Law for the Perlod March 1, 1979
through May 31, L982. :

DECISION

Petitloner, Louls A. Vargas, 90-10 Sprlngfleld Boulevard, Queens Vlllage,

New York LL429, flled a petltlon for revislon of a deternLnatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

l larch 1, 1979 through ! I ,ay 31, 1982 (Fl le No. 57729).

A hearlng was held before Robert F. Mulllgan, Hearlng Offlcer, at the

offices of the State Tax Connlssl-on, Two World, Trade Center, New York, New

York, on January 27,1987 at 9:30 A.M. Pet l t loner appeared pro se. The Audlt

Dlvislon appeared by John P. Dugan, Esq. (Lawrence A. Newnan, Esq., of coungel).

ISSUE

Whether an observatlon test properl-y deternlned the amount of taxes owed

by petltloner as a partner ln the partnershlp Janalca Grocery Store.

FINDINCS OF FACT

1. Petttloner, Louis A. Vargas, together with Edlllo Peralta, purchased a

grocery buslness known as Jamaica Grocery Store, located at 195-52 Jaualca

Avenue, Queens, New York, on August 29, 1978. They operated the buslness as a

partnership.

2. On Novembet t2, 1980, petltloner sold hl.s Lnterest ln the store to

Mr .  PeraLta  fo r  $1 ,000.00 .
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3. Mr. Peralta sold the business to a thlrd party on March 29, L982.

4. A sales tax audlt of Jamatca Grocery Store was comenced ln February

1982:

(a) Records of the grocery store were determlned to be lnadequate.

The only records avallable were lnconplete purchase lnvolces for 1981, the 1980

Unlted St,ates Partnershlp Return and a dally sales book for 1981. The dally

sales book had tlro entrles labeLed rtl'larch 3'r, thereby glvlng that month 32 days.

Accordingly, the dally sales book was gLven no credlblllty by the audltor.

(b) It was noted that the saLes per the aboveqentioned dall-y sales

book for 1981 dlsagreed wlth the sales tax returns. The total sales per the

dal ly sales book for the perlod March I  through November 30, 1981 were $66,596.00,

whlle the sales tax returns for the saue perlod reported $60,458.00, a dlfference

of $6,138.00. The sales per dal ly sales book were not eupported by cash

reglster Capes.

(c) A six and one-half hour observatlon test was made at the store oa

Monday, May 10, L982, whlch revealed taxable sales of $263.83 and nontaxable

sales of $129.02, fot  a total  of  $392.85. Slnce the store was open thlr teen

hours per day, these amounts were multiplle<l by two, resuLtlng ln $785.70 ln

sales for the entlre day. Thls flgure lras projected over the audlt perlod and

resulted ln audited gross sales of $883,L26.80. The day of the observat lon

test was sunny and was consldered to be a repf,esentatLve day. Taxable sales of

$263.83 were reduced by appllcable exclse and sales tax on clgarettes, for net

auillted taxable sales of $247.6I. Thls flgure lras nultlplled by cwo and

projected over the audlt  per lod to result  in taxable sales of $555,627.28.

Taxable sales reported over the audlt  per lod were $47r731.00.
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(d) 0n June 16, 1982, a Notice of Determlnatlon and Deuand for

Payment of Sales and Use Taxes Due for the perlod March 1, 1979 through March 29,

1982 was lssued to petltloner, Louls A. Vargas, partner of Jamalca Grocery

Store, ln the amount of $41,280.91 ln total  tax due, wlth $7,901.63 ln total

penalty due, plus lnterest.

(e) At a conference, the Audtt Dlvlsion agreed to adJust saleg for

lnflatlon as follows: sales for L979 were reduced by 45 percent; sales for

1980 by 30 percent;  and sales for 1981 by 15 percent.

(f) Audlted taxes due were reduced to $29,457 .O7, whlch amount

lncluded taxes on $5,000.00 1n flxed assets sold Ln bulk (estluated) and

$11500.00 ln f lxed assets purchased ln bulk durlng the audit  per lod.

(g) The taxable percentage of gross sales revealed by the observation

of the prenlses was 53.03 percent. The fleld audlt reporc lndlcated that

taxable purchases were 61.19 percent of total purchases. llowever, accordtng to

those fleld audlt papers in the record, taxable purchases were 53,47 percent of

total purchases.

5. Due to dlfferences ln buslness operatlons between the perlod at lssue

and the date of the observatlon test, whlch was perforned under new ovnrerehlprl

the correct taxable percentage of saLes ls to be based on the avallable purchaee

tnvolces and ls hereby found to be 53.47 percent.

CONCLUSIONS OF LAW

A. That Tax Law $ 1138(a)(1) provldes, Ln pert lnent partr  as fol lows:

For exanple, the nen orrner lntroduced the sale of sandwlches, whlch are
taxable ltems.
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rrlf a return requlred by thts artlcle ls not flled, or lf a return
when flled ls lncorrect or lnsufflclent, the amount of tax due shall
be deternlned by the tax coilrmtsston from such infornation as nay be
avallable. If necessary, the cex may be estlnated on the basls of
external Lndlces, such as stock on hand' purchaaes' reutal pald'
number of rooms, locatlon, scale of rents or charges' comparable
rents or charges, type of accommodatlons and servlce, number of
eoployees or other factorg."

B. That where a taxpayerts records are lncomplete or lnsufflcient' the

Audlt DlvlsLon uay select a method reasonably calculated to reflect the saleg

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

clear and convincing evldence that the nethod of audlt or the amount of tax

assessed nas erroneous (Surface Llne Operators Fraternal Organl.zatlon, Inc. v.

Tul1y, 85 AD2d 858).

C. That the records of Janalca Grocery Store were incomplete and lt was

proper for the Audlt Divlslon to estlnate sales based on a record of the actual

sales nade durlng a physlcal observatlon of the premlses. However' petltloner

sustalned his burden of proof t,o show that buslness operatlons durlng the

perlod at lssue were dlfferent from those under the ownershlp at the tlme the

observatlon test was performed. Accordlngly, the taxable percentage ls to be

reduced to 53.47 petcent, as per Fludlng of Fact "5".

D. That petltloner ceased belng a partner in Jamaica Grocery Store ae of

Novenber 12, 1980 and taxes due on sales made subsequent to that date nay not

be assessed agalnst hln.
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E. That the petitlon of Louls A. Vargas ls granted to the extent net

forth ln Concluslons of Law "C" and 'fD" and che Notlce of Deternlnatlon and

Demand for Paynent of Sales and Use Taxes Due issued June 16, L982, as adJusted

(f'tdtng of Fact "4[f]"), ls to be further reduced in accordance therelrlth.

Except asr so nodlfled, the Notlce of Deterulnation and Demand for paynent of

Sales and Use Taxes Due ls sustained.

DATED: Albany, New York STATE TA)( COMI{ISSION

JUN 2 5 1987


