
STATE OF NEI{ YORK

STATE TN( COMMISSION

In the I'Iatter of the Petltlon
o f

Nathan Unger
Offlcer of Robert Landau Assoclates,

for Redetermlnatlon of a Deflclency or
of a Determlnation or Refund of Saleg &
under Artlcle(s) 28 & 29 of the Tax Law
Perlod L2 |  L 180-8 /  3L |  84.

AFFIDAVIT OF I.TAILING
Inc.

Revislon
Use Tax
for the

ln a postpald properLy addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the sald addressee ls the petltloner
forth on sald wrapper le the last knoltrr address

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly eworn, deposes and says that
he/she ts an enpl-oyee of the State Tax Connlsslon, that he/she ls over 18 years
of age, and that on the 17th day of Aprll, 1987, he/she served the wlthln
notlce of DecLslon by certlfled mall upon Nathan Ungerr Offlcer of Robert
Landau Assoclates, Inc. the petltloner ln the wlthln proceedtng' by enclosing a
true copy thereof ln a securely sealed postpald wrapper addressed as follows:

Nathan Uoger
Officer of Robert Landau Assoclates, Inc.
59 I'Ilndlngwood Road
Rye Brook, NY L0575

and by deposttLng same enclosed
post offlce under the excluslve
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the pet l tLoner.

Sworn to before ne this
17th day of Aprl l ,  1987.

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Nathan Unger
Offlcer of Robert Landau Assoclates, Inc.

for Redeternlnatlon of a Deflclency or Revlslon
of a Deternlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod L2 |  L 180-8 l3L |  84,

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, betng duly sworn, deposes and says that
he/she is an enployee of the state Tax Conml.sslon, that he/she 1s over 18 yeare
of age, and that on the 17th day of Aprll, 1987, he served the wlthin notlce of
Declslon by certifled nall upon Jeffrey L. Zl,vyak, the representatlve of the
petitloner Ln the wlthln proceedlng, by encloslng a true copy thereof tn a
securely sealed postpald nrapper addressed as followe:

Jeffrey L. Ztvyak
875 Thlrd Ave.
New York, Mf L0022

and by deposltLng same encLosed ln a postpald properly addressed wrapper tn a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addres sree ls the representative
of the petltloner hereln and that the address set forch on sald lrrapper ls the
last known address of the representatlve of the petltloner.

Sworn to before me thls
17 th  day  o f  AprL l ,  1987.

to adnlnister oaths
pursuant to Tax Law sectl.on I74



S T A T E  O F  N E h '  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

Aprl l  17, L987

Nachan Unger
Off lcer of Robert  Landau Associates, Inc.
59 Wlndingwood Road
Rye Brook, NY 10575

Dear Mr. Unger:

Please take notlce of the Dectslon of the State Tax Coomlsslon enclosed
herewith.

You have now exhausted your rtght of review at the adnlnlstratlve Level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt ao
adverse declslon by the State '1'"1 Q6nrnlsslon uay be lnstltuted only under
Artlcle 78 of the Clvtl Practlce Law and Rules, and uust be coonenced ln the
Supreoe Court of the State of New York, Albany County, wlthin 4 uonths fron the
date of thls not lce.

Inquirles concerntng the computatlon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept, Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany'  New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Peti tLoner rs Representat ive:
Jeffrey L. Zlvyak
875 Third Ave.
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f :

NATIIAN UNGER DECISION
OFFICER OF ROBERT LANDAU ASSOCIATES, INC, :

for Revlston of a Deternlnatlon or for Refund :
of Sales and Use Taxes under Articles 28 arad 29
of the Tax Law for the Perlod December 1, 1980 3
through August 31, 1984.

:

Pet l t loner,  Nathan Unger,  Off lcer of Robert  Landau Assoclates, Inc.,  59

Wlndlngwood Road, Rye Brook, New York 10575, flled a petltlon for revtslon of a

deternl.natlon or for refund of sales and use taxes under Artlcles 28 and 29 of tlre

Tax Law for the perlod December 1, 1980 through August 31, 1984 (f f1e No. 68378).

A hearLng was held before Robert F. Mulllgan, Ilearlng Offlcer, at the

offices of the State Tax Comnlsslon, Two l{orld Trade Center, New York' New

York, on July 8, 1986 at 9:30 A.M., wtth addlt lonal evldence to be subnlt ted by

August 8, 1986. Pet l t loner appeared by Jeffrey L. Zlvyak, Esq. The Audlt

DLvlslon appeared by John P. Dugan, Esq. ( t ' t lchael Glt ter '  Esq.,  of  counsel) .

ISSUE

Whether the petltlon challenging the aseessment of sales and use tax ltaa

t imely f l led.

FINDINGS OF FACT

1. 0n Deceubet 20, L984, the Audit Dlvlsion lssued the followlng notices

of determlnatlon and demands for payrnent of sales and use taxes due to petltloner,

Nathan Unger, ae offlcer of Robert Landau Aesoclates, Ioc. ("the corporatlsl'r) 3



Perlod

12lL 180-5l31 184
6 lL l84-8131184

L2/1183-212e184
6 | r /84-8 l3L 184

A. That a nottce

fix the tax unless the

-2-

Tax Due

$1,512,600.86 (p lus ln terest )
148,066.34 (p lus Lnterest )

2,496.06 (plus penaLty and lnterest)
2,496.06 (plus penalty aod lntereet)

2. The notlces nere malled to petltloner at the corporatl.onrs address,

605 Thtrd Avenue, New York, New York 10158. The notlces were staoped "RECEIVED

JAN 3 1985" not by petl.tloner, but evl.dently by someone at the baakrupt corpora-

tlon or at the offtce of the trustee l.n bankruptcy.

3. Slnllar ootlces were lssued on the same date to four other corporats

offl.cers, but sal.d nocLces lrere sent to thelr respectlve resldence addreeeee.

4. At the tine the notices were Lssued, the Audlt Dlvlston was atrare of

the fact that the corporatloo waa in bankruptcy.

5. Petltloner and h{s wlfe flled a tlnely New York State lncoue tax

return for 1983 showlng thetr proper resldence addrees.

6. At the tine the notlces were malted, petttloner lras no longer worklog

for the corporat,lon. IIe eventually reeelved the notlces rrby accldentrr long

after they were nalLed aod pronptly coneulted hls attorney. The date petltl.oner

recetved the notlees ls unclear, but tt was sometine between January 3, 1985 and

March 14 ,  1985.

7. A petltlon was prepared by petltlooertg attorney aad nalled ln New

York Ctty at the cloee of business on March 20, 1985. The envelope bears the

prtvate poetage oeter date of March 20, 1985 and Ls poetmarked the fotlowlug

day, March 2L, 1985. The petltion was recetved by the Tax Appeals Bureau tn

Albany on the followlog Monday, March 25, 1985.

CONELUSIONS OF LAW

of deternlnatlon of tax due ehall floally

person agalnst whou lt l.s aseessed fllee a

and lrrevocably

petltioa for
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revlsLon of euch deternlnatLon wlthln nlnety days after the lssuancE thereof

( T a x  L a w  $  1 1 3 8 [ a ] t 1 l ) .

B. That Tax Law $ 1147(a)(1) provtdes ln pert lnent part '  ae fol lows:

"(a) (1) Any notl"ee authorl.zed or requlred under the provletons
of this artlcle nay be glven by natllog the same to the person
for whom lt ls lntended... addressed to such pereon at the
address given ln the last return flled by hln pursuent to the
provleloas of thls art lc le. . .  or,  i f  no returo has beeo f l led.. .
then to such addrese as uay be obtalnable. A notlce of deternlna-
tlon shall be nelled pronptly by regtstered or certlfted natl.
The nalllng of such notlce ehall be preeuuptlve evtdEnce of the
rcceipt of the aame by the person to whom addreseed. Any petlod
of tlne whlch is deternlned according to the provLeLone of thte
artlcle by the glvlng of notice shall coornence to run fron the
date of nalllng of such notice."

C. That although the nottces seot to four other offlcere of the baakrupt

corporatlon nere nalled to their resldencee, the Audlt Dlvlslon ualled the

nottces in queetlon to petLttoner at the corporationtg addresg. Petltlonerfe

restdence addrees was obtalaable from hls 1983 New York State personal lacome

tax return and the notices lssued to hln could have been malled ther€to.

Accordlngly, the presunptlon of receipt by malllng ls effectlveLy rebutted

(see Dlatter of RuggerLce v. State Tax Comtsston, 97 AD2al 634) end the ol,oety

day perlod withln whlch a petltlon nas requtred to have been fl1ed comeocEd

lrlth actual receipt of the notlces by petltloner (Mqt_ter q!._ltlg._Petltloa of

AAA SLgn Company et al . ,  State Tax Comlsglon, Deceuber 31, 1984).

D. That although the date upon whLch petltloner recelved actuel notice tg

uncLear, the record lndlcates recelpt sonetine between January 31 1985 aod

Ittarch 14, 1985. Thus, eveo lf tt were to be found that the petltl"on was naLled

on March 21, 1985, rather than March 20, 1985, such malllog wouLd have been

tLnely.
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E. That the petltlon of Nathan Unger is granted to the exteot that tt tg

deened tl"nely and petitloner le entitled to a hearlag on the nerlts.

DATED: Albanyr New York STATE TN( COMMISSION

APR 1? 1997
PRESIDENT


