
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
of

209 East 84th Street Corp.

for RedeterminatLon of a Deficiency or Revlslon
of a Determlnation or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  9 lL l83-LL130183.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

ConnLe A. I{ard, being duly sworn, deposes and says that
she ls an enployee of the State Tax Comlssion, that she is over 18 years
of age, and that on the 14th day of August, L987, she served the wlthln
not lce of declslon by cert l f led mal l  upon 209 East 84th Street Corp. the
petltloner Ln the wlthln proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid rtrapper addressed as follows:

209 East 84th Street Corp.
209 E. 84th Street
New York, NY 10028

and by depositlng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the sald addressee is the petltloner
herein and that the address set forth on said rrrapper ls the last known addrees
of the pet l t loner.

Sworn to before ne thls
14 th  day  o f  August ,  L987.
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State of New York :
s s .  :

County of Albany :

Connle A. Ward, belng duly sworn, deposes and says that
she ls an employee of the State Tax Comisslon, that, she ls over 18 years
of age, and that on the 14th day of August, 1987, he served the wlthin notice
of declsLon by certlfied mail upon Robert Callagy, the representatlve of the
petitloner ln the wlthln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaLd wrapper addressed as follows:

Robert Callagy
Satter l-ee & Stephens
230 Park Avenue
New York, NY 10169

and by depositing s€rme enclosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Servtce withln the State of New York.

That deponent further says that the sald addresaee ls the repreeentative
of the petlttoner hereln and that the address set forth on sald nrapper ls the
last known address of the representatlve of the petitioner.

Sworn to before me thls
14 th  day  o f  August ,  1987.

rized to adminlster
to Tax Law sec
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August 1.4, 1987

East 84th Street Corp.
E.  84th Street
York, NY 10028

Gentlemen:

Please take notlce of the decl.sion of the State ?ax Connlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlntstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding Ln court to revielr an
adverse decision by the State Tax Conmlssion nay be lnstltuted ouly under
Article 78 of the Clvll Practlce Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 uonths fron the
date of thls not lce.

Inquirles concernlng the computation of tax due or refund aLl-owed in accordance
with thls declslon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Assessment Revl.ew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone #  (5 r8)  453-4301

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representatlve

Peti t ioner t  s Representat lve :
Robert Callagy
Satter lee & Stephens
230 Park Avenue
New York, NY 10169



STATE OF NEW YORK

STATE TAX CO}OIISSION

DECISION

for Revlslon of a Deternlnatton or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29 :
of the Tax Law for the Perlod $epteuber 1, 1983
through Novenber 30, f983. :

Petic lonet,  209 East 84th Street Corp.,209 East 84th Street,  New York'

New York 10028, flled a petltton for revlslon of a deternLnatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the period

Septenber 1, 1983 through November 30, 1983 (Fll-e No. 56973).

A hearlng was held before Allen CapLowalth, Ileartng 0fflcer, at the

offlces of the State Tax Conmlgslon, Two World Trade Center, New York' New

York, on October 31, 1986 at 10:45 A.M., wlth al l  brLefs to be subnit tei l  by

March 6, 1987. Petltloner appeared by Robert Callagy, Esg. The Audtt Dlvlslon

appeared by John P. Dugan' Esg. (Herbert  M. Kamrass, Esq.,  of  counsel) .

ISSUE

Whether a parttcular transactlon wlth respect to the acqulsitlon of

certaln fLxtures constltuted a 'rbulk saLe'r purchase or transfer of sald flxturee

wtthln the neanlng of sectlon 1141(c) of the Tax Law.

FINDINGS OF FACT

1. On August 24, L984, the Audlt Dlvlslon lssued a Notlce of Deternlnatlon

and Demand for Payment of Sal-es and Uge Taxes Due to 209 East 84th Street Gorp.

ln the amount of $5,412.50. Sald notlce expl-alneil the prenlse upon whlch the

Ardlt Dlvlslon asserted tax due agalnst petLtloner as follows:

In the Matter of the Petltlon

of

209 EAST 84TH STREET CORP.
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'rThe followlng taxes are deternlned to be due from P.G.G. Inc.
DIB/A Scotland Yard and represents your 1labl1ltyr 8e purchaser, ln
aeeordance wlth Sect l .on 1141(c) of the Sales Tax Law. ' l

The notlce further provlded that the Audlt Dlvlslonfs assertlon of

sales tax l labl l l ty agatnst pet l t loner ls ' f l ln i ted to $5,000.00 sel l lng pr lce

[of the f lxtures] pLus bulk sales tax'r .

2. A related second notlce of deterninatlon and denand llas lssued to

petltioner for the sane perlod just prlor to the hearlng held hereln. Thls

notlce, accordlng to the Audit Dlvlsion, was l-ssued wtth respect to a payuent

of $30,000.00 nade by petltloner for termlnatl.on of a lease. Petltloner

obJected to the introduction ln evldence of thLs notlce on the ground that lt

was not the subJect of the petttlon or anslrer flled ln the lnstant case.

Although the Audlt Dlvlslon urged the lncluslon of thlg notlce l.n the lnstant

proceedtng, petltlonerts obJectlon to the recelpt of such notlce ln evldence

was sustalned based on the ground set forth by petltloner. Accordlngly' the

second notlce ls not at lssue. However, although said notlce ls not at tssue'

both petltl.oner and the Audlt Dlvlslon addressed the lssue ralsed ln such

notlce slnce lt was an lntegral part of the buLk sale transactlon.

3. In l ts pet l t ion, 209 East 84th Street Corp. argued that:

"Petltloner ls not llabLe for any sales or uE e tax deternlned to
be due f ron  P.G.G.  Inc .  DIB/L  Scot land Yard  ( ' iP .G.G.  Inc . ' r )  under
SectLon 1141(c) of the New York State Tax Law as Pet i t loner dld not
acqulre any buslness assets from P.G.G. Inc. ln a bulk sale trans-
act lon wlthln the meanlng of Sect lon 1141(c)."

4. Petltloner Ls the ordner of certaln premlses located at. 209 East 84th

Street ln New York City. 0n November 20, L974, petltloner leased sald prenlses

to Rlch llen, Inc. The tern of said lease was nlne years and flve uoaths. In

March 1977, sald lease was assigned to Peter G111 and Robert G111. The premtses

was used by Messrs. G1L1 for the operatlon of a bar, restaurant and cabaret
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known as Scot land Yard Bar & Grl l l .  The business nas operated by P.G.G. Inc.,

of whlch the Gllls were the prlnclpal-s. There is no indication in the record

whether the Gl l ls t ransferred the l -easehold to P.G.G. Inc..

5. In 1983, Messrs. Gill- defaul-ted on several rent paynents and petitioner

sought to repossess the premises. In September 1983, pet i t loner f i led a

ttNotlce of Petition, Non-Payment Buslnessrt and a ftPetiti.on Non-Paynent Buslnessrl

against Peter Gi l l  and Robert  Gi l1,  respondents ( tenants).

6. When the tenants becane a\rare of petitionerts attempts to repossess

the premises, they became extremely uncooperatlve and threatened to vandalize

the premises and cause personal injury to John P. Heffernan, presldent of

pet l t loner.

7. Mr. Ileffernan alleged that in order to encourage the tenants to leave

peaceably wi-thout causlng any damage to the premlses, petltioner dropped the

dLspossess proceedlng and entered lnto an agreement wlth the tenants for

payment of $30,0u0.00 by pet i t ioner ln return for surrender of the premlses by

the tenants. An addltlonal amount of $5,000.00 was paid to the tenants al-1-egedJ-y

for agreej.ng to leave the premises intact by not removlng certaln flxtures from

the premises and al-lowing petiti-oner to dlspose of them.

8. Mr. Heffernan claimed that the fixtures on the premises rrere owned by

petitioner and lnstal-I-ed on the premlses prior to the assignnent of the l-ease

to Messrs. GiLL. Accordlngly, it was contended that a bulk sal-e could not have

taken place since petitioner r{as the owner of the fixtures at lssue.

9. Petltioner alleged that the sole purpose in agreelng to make the

aforestated payments was to preserve the value of its premises and not to

acqul-re any busineaa assets, consisting ot the unexpired porti.on of the lease
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(approximatel-y slx nonths) and the followlng flxtures as llsted ln Schedule A

annexed to the "Lease Cancel-latlon Agreement'r executed tn Septenber 1983:

"1. 8 ton air  condlt loner
2. Ice maker
3. 2 beet coolers
4. 4 soda guns
5. 1 wall alr condltioner
6. 2 bars and sLnks
7.  8  tab les
8. 20 chalrs
9. 16 bar stools

10. Compressor for walk-ln lce box"

10. The Lease Cancellatlon Agreement provldes, Lnter a1la, that:

t'4. In the event that the Landl-ord elects to cancel the lease
as of'October 11, 1983 the Tenants agree to vacate the prentees oD or
before the date of cancellatlon and to convey and transfer to Landlord
the flxtures and other ltems of personal property set forth in
Schedule A heretor as ls and where ls, as to whlch fixtures and ltems
of personal property Tenants represent and narrant that they are the
sole and excluslve ordners, that they om sald flxtures and ttens of
personal property free and clear of any 1lens or other encumbrancee
and have the legal capaclty and authorlty to convey sald ltens to
Landlord. ' l

11. The Lease CanceLlatLon Agreenent nas executed by John P. Ileffernan ast

presLdent of 209 East 84ch street Corp. and Peter G111 and Robert c111, lndlvld-

ual1y.

12. Petltioner subultted lnto evldence the "surrender Agreeueot" dated

October 11, 1983. The tenant llsted thereon ts "Peter Gl1L, Robert G111 by

asslgnment frou Rich IIen, Inc.". Sald agreement contalns the followlng etatement!

"Landlord agrees to pay to tenant the further sum of $5,000.00
on L0ILL/83 by bank, certlfled or offlclal check to the order of
Peter GlLl tn conslderatLon for the dellvery of certaln itens of
personal property."

13. The Surrender Agreeoent lras executed by Jack lleffernan ae presldent of

209 East 84th Street Corp. and Messrs. G111, Lndivldually as tenaots.
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L4. Pet i t ioner submitted a l -et ter dated October 6, 1983. Said let ter '

which tras sent to Messrs. Gi l l ,  stated as fol lows:

ttNotice is hereby glven pursuant to our cancellation agreement
dated September 1983, that we elect to cancel the ahove [sic]  lease
on October 11, 1983. As further agreed, we wi l l  purchase the r i tems

on Schedu le  Ar  fo r  $5 ,000 payab le  on  October  11 ,  1983. r '

15. The record contains no lnformation as to whether, and lf so to what

extent,  P.G.G. Inc. or the G111s, lndlvidual ly,  had an outstandlng sales tax

ItablJ-lty which may be transferred to petitioner. No evldence of an assessment

or audlt  with respect to el ther P,G.G. Inc. or the Gl l ls l tas presented.

CONCLUSIONS OF LA}T

A. That sect lon 1141(c) of the Tax Law provides, in pert lnent part :

t'Whenever a person requLred to coll-ect tax shall make a sale,
transfer' or asslgnment in bulk of any Part or the whole of his
business assets, otherwise than ln the ordinary course of businesst
the purchaser, transferee or assignee shall- at least ten days before
taklng possesslon of the subJect of said sale, t ransfer or asslgnment '
ot payLng therefor, notify the tax comisslon by registered mall of
the proposed sale and of the price, terms and conditions thereof
whether or not the sel ler,  t ransferrer or asslgnorr has represented
to, or informed the purchaser, transferee or asslgnee that he owes
any tax pursuant to this arti.cl-e, and whether or not the purchasert
transferee, or assignee has knowledge that such taxes are owinge and
whether any such taxes are in fact owlng.

' r t r f

! 'or failure to conply with the provLslons of thls subdlvlslon
the purchaser,  t ransferee or assignee.. .shal1 be personal ly l lable
for the payment to the state of any such taxes theretofore or there-
after determined to be due to the state fron the sel ler,  t ranaferer
or asslgnor, except that the llablllty of the purchaser' transferee
or abslgnee shall be llnlted to an amount not ln excess of the
purchase prlce or fair market value of the business asseta soLd,
transferred or assi-gned to such purchaser,  t ransferee or asslgnee'
wh ichever  i s  h lgher . . . . t '

B. That the transfer of f lxtures to pet i t loner for the prLce of $51000.00,

along with the surrender of the leasehol-d for $301000.00, const l tuted a bulk

sale wLthi-n the meaning and intent of Tax Law $ 1141(c). However, the hearing
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record does not establ lsh that the GtUs or P.G.G. Inc.,  ln fact,  owed any

sal-es taxes the llablllty for which could be transfered to petlttoner'

C. That based on Concluslon of Law "8", gggg,, the $5'000.00 transferee

ltabtllty asserted agalnst petltloner ls cancelled. However, slnce the record

shons that petltLoner dld purchase flxtures from Peter GlLl and Robert G111 for

$5,000.00, the sal-es tax asserted of $412.50 ls sustalned.

D. That the petltlon of 209 East 84th Street Corp. ls granted to the

extent provlded ln Conclusion of Lanr rrC'r, gg,i that the Audlt DlvLslon 1g

dlrected to nodlfy the Nottce of Determlnatlon and Deuand for PaStment of Sales

and Use Taxes Due lssued August 24, 1984 accordingly; and that, except as so

granted, sald petLtion ls ln all other respects denled.

DATED: Albany, New York STATE TA]( C0MMISSI0N

AU0 r 41987
PRESIDENT


