
STATE OF

STATE TA)(

NEW YORK

COMMISSION

In the Mat,ter of the Petltion
o f

Try Us Del l ,  Inc.
and John RahnLng, as Offlcer

for RedetermlnatLon of a Deflciency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  6 /1179-8131/83 .

AFFIDAVIT OF MAILING

in a postpal-d properl-y addressed wrapper Ln a
care and custody of the United States Poetal
York.

that the said addreasee Ls the petltioner
forth on said lrrapper ls the laet knordn address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr beLng duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Conmission, that he/she ls over 18 yearg
of age, and that on the 9th day of June, L987, he/she served the wlthln nottce
of decislon by certifled mall- upon Try Us Del-l, Inc., and John Rahmlng, as
Officer the petitioner in the wlthln proceeding' by enclosing a true copy
thereof ln a secureLy seal-ed postpaid wrapper addressed as fol-lows:

Try Us Del i ,  Inc.
and John Rahmlng, as Officer
731 Bernuda Drlve
Forked River, NJ 08731

and by depositlng same enclosed
post offlce under the exclusive
Servlce withln the State of New

That deponent further says
hereln and that the address set
of the pet l t ioner.

Sworn to before me thls
9th day of June, L987.

pursuant to Tax Law section L74



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Try Us Del i ,  Inc.
and John Rahmlng, as Officer

for Redetermlnatlon of a Deflclency or Revlslon
of a Determlnation or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per iod  6 lL l79-8 /3L183.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comlsslon, that he/she ls over 18 years
of age, and that on the 9th day of June, 1987, he served the wLthln notlce of
decision by eertlfled naiL upon Robert H. Kane, the representative of the
petitioner in the wlthin proceeding, by encloslng a true coPy thereof ln a
securely sealed postpaid ltrapper addressed as follows:

Robert H. Kane
2L75 Flatbush Avenue
Brooklyn, NY 1L234

and by depositlng same enclosed in a postpald properJ-y addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner herein and that the address set forth on said rdrapPer ls the
last known address of the representative of the petitloner.

Sworn to before me thls
9th day of June, 1987.

t to lnlster oat
pursuant to Tax Law sectlon L74
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June 9, 1987

Try Us De1L, Inc.
and John RahnLngr as Offlcer
731 Bernuda Drlve
Forked River, NJ 08731

Gentlemen:

Please take notice of the decislon of the State Tax Comission enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln court to review an
adverse decl-sion by the State Tax Comlssl-on may be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and RuJ-es, and must be comenced ln the
Supreme Court of the State of New York, Albany Countlr wlthlu 4 months from the
date of thls not lce.

Inquiries concernlng the eomputation of tax due or refund allowed in accordance
nlth this declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Assessment Revlew Unit
Butlding /19, State Campus
Albany, New York L2227
Phone # (5I8) 457-2086

Very trul-y yours'

STATE TN( COMMISSION

cc: Taxing Bureaurs Representative

Peti t lonert  s Representat lve:
Robert II. Kane
2175 Flatbush Avenue
Brooklyn, NY 11234



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlons

of

TRY US DELI, INC.
AIID JOIIN MIIMING, AS OFFICER

fot Revislon of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod June 1, 1979
through August 31, 1983.

DECISION

Petltloners, Try Us Dell, Inc. and John Rahnlng as offleer' 731 Bernuda

Drive, Forked Rlver, New Jersey 08731, flled petltions for revlslon of a

deterolnation or for refund of sal-es and use taxes under Artlclee 28 & 29 of

the Tax Law for the perlod June 1, 1979 through Auguet 31, 1983 (Flle Nos.

5 0 9 1 7 ,  5 5 2 9 8  &  5 8 1 7 3 ) .

A hearlng was held before James tloefer, llearlng Offlcer, at the offLces of

the State Tax Connlsglon, Two World Trade Center, New York, New York on December 4,

1986 at 10:45 A.l't. Petitloners appeared by Robert II. Kane, Esq. The Audlt

Dlvls lon appeared by John P. Dugan, Eeq. (Angelo A. Scopel l l to,  Esq. '  of

counsel) .

ISSUE

Wtrether the Audlt

determlned petltloners I

!

Dlvtslonr utll lzlng a standardlzed rent factor, properly

addltlonal saLes tax due.

FINDINGS OF FACT

1. 0n Decembet 23, 1983 as the result of a

lssued a Nottce of Deterulnatlon and Demaad for

Due agalnst pet i tLoner,  Try Us Del l ,  Inc. ("Try

$8,441.20 ,  p lus  pena l ty  o f  $819.95  and ln te res t

fleld audlt, the Audlt Dlvlsloo

Payment of Sales and Uee Taxeg

Us Del-l'r) ln the amount of

of $491.80, for a total  amount
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due of $9'752.95 for the perlod December 1, 1982 through August 31, 1983. On

Decenber 23, 1983, the Audlt Dlvlslon lssued a Notl.ce of Deternlnatlon and

Denand for Payment of SaLes and Use Taxes Due agalnst Try Us Dell ln the aoount

o f  $ 3 3 r 1 9 0 . 6 3 ,  p l u s  p e n a l t y  o f  $ 7 , 8 4 4 . 8 6  a n d  l n t e r e s t  o f  $ 1 0 , 8 4 1 . 6 7 ,  f o t  a

total  amount due of $51,877.16 for the period June 1, 1979 through Noveuber 30,

1982. 0n July 9, 1984, the Audlt Divlslon Lssued a Notlce of Deterulnatlon and

Denand for Paynent of Sales and Use Taxes Due agalnst Try Ue Dell ln the rmount

o f  $4 ,673.35 ,  p lus  pena l ry  o f  91 ,055.57  and in te res t ,  o f  91 ,2L7.58 ,  fo r  a  to ta l

amount due of $6,946.50 for the perlod June 1, 1981 through August 31, 1983.

0n December 27, 1984, the Audlt Dlvlslon lssued a Notlce of Deterulnatlon and

Demand for Paynent of Sales and Use Taxes Due agalnst John Rahming, as offlcer

o f  Try  Us  De l l ,  Inc . ,  ln  the  amount  o f  $33,190.63 ,  p lus  pena l ty  o f  $8 ,297.60

and lnterest of  $16,959.97, fot  a total  amount due of $58,448.20 for the perlod

June 1, 1979 through November 30, 1982. On the same date, the Audlt Dlvlslon

lssued a Notlce of Deternlnatl.on and Demand for Paynent of SaLes and Use Taxes

Due against John Rahnlng ln the amount of $4,673.35, plus penaLty of $1,139.03

and lnterest of  $1,558.20, for a total  amount due of $7,370.58 for the perlod

June 1'  1981 through August 3I,  1983. Final lyr on December 27, L984, the Audlt

Dlvlslon tssued a Notlce of Determlnatlon and Demand for Paynent of Sales and

Use Taxes Due agalnst John Rahnlng ln the amount of $8,44L.20, plus penalty of

$ 1 , 8 9 2 . 0 0  a n d  l n t e r e s t  o f  $ 1 , 6 5 8 . 1 3 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 1 1 , 9 9 1 . 3 3  f o r

the perlod Decenber 1, 1982 through August 31, 1983. The assesaments agalnst

both petltloners for the perlod endlng August 31, 1983 lncluded bulk gales tax

based upon an est imate of the value of f lxed assets of $10,000.00, or $825.00 ln

bulk sales tax. The assets were transferred ln a bulk sale transactlon whlch

occurred on or about Septenber 1, 1983.
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2. Try Us De1l was a retall grocery and dellcatessen selllng taxabLe ltems

such as beer, soda, paper goods, detergents, pet food, candy and clgarettes ag

well as provldlng deLl counter servlce where sandlrlches and hot drlnks were

prepared and so1d. The buslneas nas operated out of a store located at 5401

Avenue T, Brooklyn, New York. The only records made avall-able to the audltor

upon audl.t were the Federal and State Lncome tax retunrs for the years 1o lseue

and sales and purchases set forth on an accountantfs workpapers. At hearingr

petltloners produced dal1y records contalnlng three volumes, one for each of

the years L979,1980 and 1981, whlch ref lected dal ly salesr purchases and

varlous expense pal/uents. Petltloners also produced four separate check

ledgers coverlng 1978 through 1983. llowever, the ledgers were not sequentlally

numbered and many check stubs were mlsslng. Petltioner dld not produce any

cash reglster tapes or purchase lnvolces even though requested. There were

also substantlal cash purchases for whlch no records were kept. No origlnal

source documents were retalned by petltloner. Petltloner John Rahnlng testlfled

that the buslness premises were burglarized and damaged by floodlng and that

varlous buslness records were destroyed. Ilowever, no substantlatlng docu,me!,ta-

tlon was produced as corroboratlve evidence of these events.

3. The Audlt DlvlsLon made a determlnation that the records produced by

the petltloner were lnsufflcient and elected to use a rent factor or operatlng

ratlo. Thls ratlo was taken frou a Dunn and Bradstreet publlcatlon whLch

estluated the cost of dolng buslness for corporatlons ln varloue categortes

between July 1976 and June 1977. The Audlt Dlvlslon seleeted the lndustry

category frfood storesrr which lndlcated an operatLng ratlo of I.49 baeed upon

rent paLd on buslness property. The corporatlonfs rents were taken from

lts Federal tncome tax returns for the years ln lssue and dlvlded by the rent



-4-

factor to arrlve at adJusted gross sales. The Audtt Dlvlslon estlmated that 50

percent of petltloners I sales were taxable and arrlved at estlmated taxable

sales by divtding the adjusEed gross sales by two. Estlnated taxable sales

were reduced by reported taxabLe sales and then nultlplled by the proper tax

rate to arrlve at the addl.tlonal tax due per quarter for the entlre audit

per lod.

4. Even though the Audtt Dlvlslon was able to reconclle gross sales

reported on the Federal and State corporation lncoue tax returns and eales tax

returns, pettt,loners faLLed to provlde substantl.attng docurnentation, euch as

cash reglster tapes or other ortglnal documentaclon, for lndependent verlflca-

t lon .

5. Petltloners produced a closing statement and the testluony of thelr

attorney' Robert II. Kane, Esq.r with regard to the actual value of flxtures

sold wlth the buslness on or about the flrst day of Septernber 1983. Sald value

was stated to be $2,000.00 and sales tax pald nas sl tated to be $155.00, a

ftgure whlch was confirned by the Notlce to the Seller nalLed to Try Us Dell,

Inc. by the sales tax sectlon of the Audlt Divlslon on octobet 26, 1983.

6. John Rahnlng was the presldent of Try Us DeLl, Inc. and managed the

buslness for the entlre perlod ln lssue. Hls duttes lncluded maklng purchases'

keeplng the books and records, decldlng how much shelf space each item would be

allotted and management of all other facets of the business.

CONCLUSIONS OF LAII

A. That a "vendor ls obllgated to malntaln records of hls sales for audit

purposes (Tax Law, $ 1135), and the State, when conductlng an audltr rnust

deternlne the amount of tax due ffrom such lnfornatlon as nay be avallabler but

t [t]f necessary, the tax may be estlmated on the basls of external ludlcesr
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(Tax Law, $ 1138, subd [a], part t l l ) . ' r  (Korba v. New York State Tax Conmlsslon,

84 AD2d 655, 656, lv denled 56 NYzd 502.) Exactness ln deternlnlng the amount

of gales tax LlabLllty ls not regulred where lt ls petttlonerts onn fallure to

nalntaln proper records whlch necessltates the use of external- lndlces.

(Markowltz v.  State Tax Coumfsston,54 AD2d 1023, affd 44 NY2d 684.)

B. That petltloners had nelther sales lnvolces nor purchase lnvoices from

which the Audlt Dlvlslon could verlfy the amounts entered on Try Us Dell,

Inc. ts day books and ultlmately reported on the sales tax returns. AccordLngly,

the Audlt Dlvlsionfs usre of the rent factor to deternlne petltlonergt tax

llablllty was proper. (Matter of Fallro Enterprlses, Inc., State Tax Coumlsslon,

June 19, '1986.) Moreover,  pet i t ioners produced no evldence; el ther ln the forn

of credlble testimony or documentatlon, to refute the audlt flndings and,

therefore' they have not net thelr burden of provlng whereln che audlt was

erroneous.

C. That sectlon 1133(a) of the Tax Law provldes that 'revery person

requlred to collect any tax lmposed by thls artlcLe shaLl be personally llable

for the tax lmposed, colLected or requlred to be col-l-ected under thls artlcle".

D. That petltloner John Rahning was a pereon requlred to colLect tax

wlthln the meanlng and lntent of sectlon 1131(1) of the Tax Law aod, therefore'

Ls personally ltable for the sales and use taxes due from Try Us DeIl, Inc. tn

accordance wlth sectlon 1133(a) of the Tax Law (l{atter of A-1 Fence Company,

Inc . r  S ta te  Tax  Coun lss lon ,  August  7 ,  1981) .

E. That bulk sales tax was pald by petltloner on the value of lcs flxtures,

$2,000.00, as evLdenced by the closlng statement dated September 1, 1983. Slnce

the bulk sale was an armrs length transactlon and the Audlt Dlvlslon provlded

no basls for l ts est lnated value of $10,000.00 on the f lxturesr pet l t lonerst
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figure ls accepted as correct and, therefore, no further bulk sales tax llability

should have been assessed.

F. That the petitlons of Try Us De1l, Inc. and John Rahnlng, as offLcer,

are granted to the extenE set forth ln Concluslon of Law trE'r; the nottces of

deternlnatlon and demands for pa5rnent of sales and.use taxes due lssued on

December 23, 1983, July 9, 1984 and Decenbet 27, L984 are to be nodtf led

accordlngly; and that except as so granted, the petl.tlons are La all other

respects denled.

DATED: Al-bany, New York STATE TN( COMMISSION

JUN 0 I 1987
PRESIDENT


