
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of
o f

Tr ipl-e D Servlce

the Pet i t lon

Center ,  Inc . AFFIDAVIT OF MAILING

for Redeterninatlon of a Deficiency or Revislon
of a Deterninatlon or Refund of Sales & Use Tax
under Art icLe(s) 28 & 29 of the Tax Law
for  the  Per iod  9 / I179-813L182.

State of New York :
s s .  :

County of Albany :

Davtd Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she is an euployee of the State Tax Commlsslon, that he/she ls over 18 yeare
of age, and that on the 24th day of February, 1987, he/she served the within
not lce of declslon by cert i f ied mai l  upon Trlple D Service Center,  Inc. the
petltloner ln the wlthln proceeding, by enclosing a true copy thereof ln a
securely sealed postpald nrapper addressed as fol lows:

Triple D Service Center,  Inc.
clo Ttzhak Diel, President
1078 E.  58rh  s r .
Brooklyn, NY LL234

and by deposLtlng same encLosed in a postpald properl-y addressed wrapper ln a
post off lce under the excluslve care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee is the PetitLoner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

before ne thls

lster oaths
Law section 174



STATE OF NEW YORK

STATE TAX COU.WSSION

In the Matter of the Pet l t lon
o f

Trlple D Servlce Centerr Inc.

for Redeternination of a Deficiency or Revlsion
of a Deternlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  9 lL /79-813I /82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an enpl-oyee of the State Tax Co'nlssLon, that he/shg ls over 18 yearg
of age, and that on the 24th day of February, L987, he served the wlthln notlce
of declslon by cert l f led mal l  upon Sldney J. Leshin, the representat ive of the
petltloner in the withln proceeding, by enclosing a true copy thereof ln a
securely sealed postpald nrapper addressed as fol lows:

Stdney J. Leshln
300 Madlson Ave.
New York, NY 10017

and by deposlting same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the excLusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the saLd addressee is the representatlve
of the petltloner hereln and that the address set forth on sald wrapPer le the
last knorrn address of the representative of the petitloner.

Sworn to before rne this
24th day of February, 1987.

lster oaths
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O } T U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 24, 1987

Trlple D Servlce Center,  Inc.
c/o Ttzhak Dlel, Pregldent,
1 0 7 8  E .  5 8 r h  S r .
Brooklyn, NY LL234

Gentlemen:

Pl-ease take nottce of the decislon of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your rlght of revLew at the admlnlstratlve level-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to review an
adverse decl.sion by the State Tax Commlssion may be Lnstituted only under
ArticLe 78 of the Clvll Practice Law and Rules, and must be cornmenced Ln the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of thls not ice.

Inqulrles concernlng the computatton of tax due or refund aLLowed ln accordaace
with this declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluation Bureau
Assessment Review UnLt
Buildlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat lve

Petiti.oner I s Representatlve :
Sldney J. Leshin
300 Madtson Ave.
New York, NY 10017

c c :



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t lon

o f

TRIPLE D SERVICE CENTER, INC.

for Revi.slon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 ar.d 29
of the Tax Law for the Period September 1, L979
through August 31, L982.

DECISION

properly determined the nunber of gallone

purchased and subsequently sold by petltloner

Pet i t ioner,  Tr lple D Servlce Center,  Inc.,  c/o I tzhak Diel '  PresLdentr

1078 East 58th Street,  Brooklyn, New York 11234, f l led a pet l t ion for revlslon

of a det,erminatlon or for refund of sales and use taxes under Articles 28 and

29 of the Tax Law for the perlod Septenber 1, 1979 through Auguet 31'  f982

( F i l - e  N o .  4 1 7 1 9 ) .

A hearlng was conmenced before James Hoefer, Ilearing Offlcer, at the

offices of the State Tax Conmisslon, Two lJorld Trade Center, New York, New

York, on June 17, 1986 at 1:15 P.M. and cont inued to concluslon before the same

Hearlng Off icer at the same l-ocat ion on September 9, 1986 at 1:15 P.M. '  with

aLl-  br iefs to be f i led by Novenbex 24, f986. Pet i t ioner appeared by Sldney J.

Leshln, Esq. The Audit Divislon appeared by John P. Dugan, Esg. (Irwfn A.

Levy ,  Esq. ,  o f  counse l - ) .

ISSUES

I. I'Ihether the Audl-t DivisLon

of gasol-ine and quarts of notor oil-

dur ing the audlt  per lod.

II. Whether the Audit Divieion

saLes for the audLt perlod.

properly computed petitionerf s taxable repair
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III. Wtrether petitloner ceased all. buslness operatlons effectlve on or

about March 1, 1982 and Is therefore not llable for any taxes aseerted due

after said date.

IV. lltrether the Audlt DLvislon properly assessed agal.nst petltioner a

penalty of 5OZ based upon fraud.

FINDINGS OF FACT

1. On Decenber 2O, L982, the Audlt DlvLsl.on, as the result of a fleld

examlnatlon, lssued a Notlce of Determlnatlon and Demand for Paynent of Salee

and Use Taxes Due to petltioner, Trlple D Servlce Center, Inc. Said notlce'

whlch encompassed the perlod September l, 1979 through August 31, L982, aeeeesed

addlt tonal sales tax due of $48r845.40, plus a 502 fraud penalty of $241422.69

and ln te res t  o f  $10r238.78 ,  fo r  a  to ta l  amount  due o f  $83 '506.87 .

2. Petltioner operated a gaeoLlne servtce station and automotlve repal.r

shop located at 2831 !,Iest 8th Street, Brookl;m, New York. For the perlod

September 1, 1979 through February 28, 1982, petltloner tlnely flLed retumg

whereln i t  reported salee of $88r295.00. On l ts returnar pet l t loner rePorted

identLcal amounta for gross sales and taxable sales. No returns were flled

for the quarters endlng May 31, 1982 and August 31, L982.

3. Petltloner, durLng the course of the ftel-d audlt' never presented or

produced any books and records for examlnation. The Audlt Dlvlelon' therefore,

resorted to the use of external lndlces and estimates to compute the tax

asserted due in the notlce dated December 20, L982.

4, (a) To compute taxabLe gasoline saLegr the Audlt Dlvislon obtaiued

infornatlon from the petttionerrs euppller of gasollne, Battery O11 Corp.

("Battery"), whlch lndicated that petitloner purchased a total of 333'500

gallons of gasollne durlng the perlod Septenber L, 1979 through AprlL 30, L982.
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For the four renalnlng months of the audlt perlod, the Audlt Dlvtelon estl.mated

that petitioner purchased 61000 gallons of gasollne per month. The 357'500

gal lons of gasol lne purchased durLng the audlt  per lod (3331500 plus 24'000)

were multipJ.led by an average taxable selling prlce per gal.lon of $1.25 to

produce taxable gasol lne saLes of,  $446,875.00.

(b) Motor oil sales of $61444,OO were aLso computed based on lnfomatlon

recelved from Battery. For a nlne month perlod Battery lndlcated that petltloner

had purchased a total of 1,614 quarts of oll-, whlch averages out to 179 quarte

per month. The Audlt Divlslon nultlplled the L79 average quarts of motor o11

purchased per month by the number of months ln the audLt perlod (36) to deternine

total-  quarts of o11 sold (61444).  Uslng an est lmated sel l lng pr lce of $1.00

per quart  resulted ln motor olL sales of $6 1444.00.

(c) To compute taxable repalr sales, the Audlt Dlvlslon deternined

that petltloner employed one mechanlc who worked 48 hours a week. It wag

estlmated that repaLrs were charged at $30.00 per hour ($20.00 for labor and

$10.00 for parts),  thereby produclng weekl-y repalr  sales of $1,440.00 (48 hours

x $30.00 per hour).  I {eekly repair  sales of $1 ,440.00 were nultLpl led by the

number of weeks ln the audit perlod (156) to compute taxable repalr eales of

$224,640.00.

5. By comblnlng audlted taxabl-e gasol lne sales ($446,875.00) '  audlted

motor olL sales ($61444.00) and audlted taxable repalr  saLes ($2241640.00) the

Audlt  Divis lon arr lved at total  taxable sales of $692,345.001 and tax due of

$48,845.40. The 502 fraud penalty was asserted agalnst pet i t loner based eolely

Because of an addltlon error and errors in muLttpllcatlon' the Audlt
DivLsion erroneously conputed a total taxable sales figure of $6921345.00.
The correct f lgure should have been $677,959.00.
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on the fact that the audlt produced a substantiaL understateuent of taxable

sales. Other than th6 purported large understateneot, the Audlt Dtvlglon

presented no further evtdence to prove fraud.

6. The lnfornatlon concernl.ng the volume of gasollne and notor otl

purchased by petltloner from Battery wag furnlshed to the fleld audltor by the

Audlt Divislonrs central offlce located ln Albaoy, New York. Sald lnforoetioo

was recelved by the central offLce dlrectly fron Battery. Petltlooer asserts

that slnce the audttor dld not revlew any orlglnal docuneats, statemeots

or tnvoices fron Batterlr lt was lnproper for hln to rely on the lnforoatlon

recelved frou the Audlt Dlvtslonrs central offlce. Petltloner further asserts

that the document or documents recetved by the Audlt Dtvlslon directly froo

Battery were not subnltted to evtdence and, therefore, the calculatlon of

gaeollne and motor otl sales were not based on exteroal lndLcee. PetLttoaer

submltted no credtble documentary or other evtdence to ehorr the nuuber of

galLons of gasollne aod quarts of o11 lt purchased durtng Ehe audlt perlod aod

the selllng prtce of seld gasollne and notor o11.

7. Durlng the audLt perlod petLtloner performed a subetaotLal number of

nontaxable vehlcle lnspectloos. PetltLoner averaged 50 New York State lnepectlons

per nonth aad received a fee of $3.00 per inspectton durtog the 7 mooth perlod

fron September 1, 1979 through March 31, 1980 and a $6.00 fee per lospect loa

for the renatnlng 29 nonths of the audtt perlod. PetLtloner also avereged 125

Lnspectlons per Eonth for the New York Clty Taxl and LlnougLne Connlsslon at a

fee of $10.00 per lnepect ion. Nontaxable lnepect lon fees totaled $54,750.00

for the audit pertod.

8. Petltlooer matntatns that tt ceased al-l buetnese operatloos on or

about llarch 1, 1982 and that a uelr corporatlon, I. & D. Goodwlll ' Inc., wag
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forned for the purpose of cooducttng an autonotlve rapatr buetness at pettttooerfs

foroer location. Coples of sales and use tax recurns flled by I. & D. Goodwlll '

Inc. for the quarters endtng May 31, L982 and Auguet 31, 1982 were suboltted ln

evldence as proof that petltioner lras not engaged ln buslness after March 1,

1982 andr thereforer Eot llabl-e for any sales texee accruLng after sal.d date.

No further credtble documeatary or other evldence was adduced to sholt that

petltloner ceased all- buslnefrs operations on or about March 1, 1982.

CONCLUSIONS OF LAI.T

A. That sectlon 1138(a) of the Tax Law provldee that "tf a return when

flled ts incorrect or lnsufflclent, the amount of the tax due shal1 be deternlned

by the tax conntsston from such tnformatlon as nay be avallabLe" and authorlzEE,

where neceesaryr an estimate of tax due tron the basLe of External tndlcegtr.

B. That sectlon 1135(a) of the Tax Law provides that every persoo requlred

to collect tax shall keep records of every sale and all amounts pald, charged

or due thereon and of the tax payable thereon. Such records shall lnclude a

true copy of each sal.es sLtp, tnvolee, recelpt or statenent.

C. That pettgloner provlded lnadequate and tncornplete books aad records

for purposes of verLfylng taxable sales. Accordingly, the Audlt DLvtelonra uee

of thlrd party verlflcatton of purchasee and avarage selllng prlces as a baele

for deternlnlug petLttonerts gasoline and motor oil sales nas proper pursuaat

to sectlon 1.138(a) of the Tax Law. Petltloner has subnltted no evtdence

whateoever to refute the flgures used by the Audlt Dlvlslon ln the caLculatlon

of taxable gasollne saLee and motor o11 sales.

D. That the esttmates used by the Aud{t Dtvtston to calculate taxable

repalr sales ot, $2241640.00 were reasonable under the ctrcunstances. When a

taxpayerts recordkeeplng ts faultyr oxacto€ss ts oot rEqutred of the exautoerre
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audlt (Matter of Meyer v. State Tax Connleston, 61 AD2d 223). Petlttoner hag,

however, establlshed that tt recetved $54,750.00 tn nontaxable lnspectloa feee.

Accordlnglyr total audlted taxable sales are reduced to $623,209.00 ($677'959.00

-  $54 ,750 .00 ) .

E. That petttlonEr has falled

buslnees on or after March I, 1982.

lnsufflclent to show a cessation of

L982.

all other respects dented.

DATED: ALbany, New York

F. That Tax Law sectton 1145(a)(2) lnposes a penalty of 5OI " [ t ] f  the

fallure to flle a return or pay over aoy tax to the tax coonLssLon wlthtn the

tine requlred by thls artlcLe ls due to fraud". The burden of provtng fraud

rests wlth the Audlt DivLslon (Matter of Abttt Wlne & Llquor Corp., State Tax

Conmisston, Septenber 15, 1986). Based on the evtdence preeented' the Audtt

Dlvlston has not suntalned lts burden of provlng that the tnposittoo of a fraud

penalty Ls warraoced.

G. That the petltLon of Trtple D Servlce Center, Inc. is graoted to the

extent lndicated ln Concluslons of Law "D'r and "Ftt, .ggpg,i that the Audtt

Dlvlslon ls dlrected to recompute the Noclce of Determtnatton and Demand for

Paynent of Sales and Use Taxes Due dated Deceober 20, 1982 conststent wlth the

conclustons reached hereln; and that, except aet so granted, the petltloo ls 1o

to establtsh that lt was not engaged ln

The evldeace presented by petLttoner ls

buelness actLvlttes on or after March 1,

STATE TAx COMMISSION

FEB 2 4 1997


