
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t ion
o f

Triebi tz Originals,  Inc.

for Redetermination of a Deficlency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iod  9  /  L /79-5  /  3L l  82 .

AFFIDAVIT OF }IAIIING

State of New York :
s 9 .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworne deposes and says that
he/she ls an employee of the State Tax CommLsslon, that helehe ls over 18 yearg
of age, and that on the 20th day of February, 1987, he/she served the wlthln
not lce of Decislon by cert i f led mai l  upon Triebi tz Orlginals,  Inc. the
petitioner ln the wlthln proceeding, by encl-osing a true copy thereof in a
securel-y sealed postpaid rrrapper addressed as fol lows:

Triebi tz Origlnals,  Inc.
2L22 86th Street
Brooklyn, NY LL2I4

and by depositing same encl-osed in a postpaid properly addressed wrapper Ln a
post off ice under the excl-usive care and custody of the UnLted States Postal
Servlce within the State of New York.

That deponent further says that the saLd addressee is the petltloner
herel-n and that the address set forth on said wrapper ls the last known address
of  the  pe t i tLoner .

Sworn to
20th day

ster oat

before me this
of February, 1987,

x
Law sect ion L74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet l t lon
of

Trlebi tz Origlnals,  Inc.

for Redetermination of a Deficlency or Revlsion
of a Determlnation or Refund of SaLes & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for rhe
Per iod  9  /  L  /  79-5  /31 /  82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

Davld Parchuck/Janet M, Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornrnisslon, that he/she is over 18 years
of age, and that on the 20th day of Februaryr L987, he served the within notlce
of Decision by cert l , f ied mai l  upon Marc Baboff ,  the representat lve of the
pet i t ioner in the within proceeding, by encloslng a true copy thereof ln a
securely seal-ed postpaid wrapper addressed as fol lows:

Marc Baboff
Kudler and Berner
20 Mlll-er Pl-ace
Syosset ,  NY L l79 I

and by depositing same enclosed in a postpaid properLy addressed wrapper Ln a
post off ice under the exclusl-ve care and cusrody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee ls the representatLve
of the petitloner hereln and that the address set forth on said wrapper ls the
last known address of the representat lve of the pet i t ioner.

x s te r  oa t

Sworn to before
20th day o/ Fe

pursuant to Law sect lon 174



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M T I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 20, L987

Trlebltz 0r lginals,  Inc.
2122 86th Street
Brooklyn, NY IL2L4

Gentlemen:

Please take notice of the Declsion of the State Tax Conmleslon enclosed
herewith.

You have now exhausted your right of revlew at the adninistratlve Level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng Ln court  to revlew an
adverse declsion by the State Tax Commission nay be instttuted only under
Article 78 of the Clvll Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months fron the
date  o f  th is  no t lce .

Inquirles concerning the conputatLon of tax due or refund all-owed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessnent Review Unit
Buildlng /19, State Canpus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Petl t ioner I  s Representat ive :
L1arc Baboff
Kudler and Berner
20 Mll ler Place
Syosset ,  NY 11791



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Petltl"oo

of

TRIEBITZ ORIGINALS, INC.

for Revlslon of a Deternlnatton or for Refund
of Sales and Use Taxes under Arttcles 28 and 29
of the Tax Law for the Perlod September 1, L979
through May 3l ,  L982.

Whethar petltioner ls

to substanttate nontaxable

Petittoner, Trtebltz Ortgtnats, Ioe., 2L22 86th Streetr Brooklyn, New York

LL2L4, flled a pecLtlon for revlsion of a deternlaatloo or for refund of sales

and use taxes under ArttcLee 28 and 29 of, the Tax Law for the pertod Septenber 1,

1979 through May 31, 1982 (Fl le No. 42L67\.

A hearLng was held before Joseph I'1. Ptntor Jr., Ilearlng Of flcer, at the

offtces of the State Tax Conml.ssLon, Two World Trade Center, New York' New

York' on Septenber 11, 1986 at 10:45 A.M., wlth al l  docunentacion subultted by

November 26, 1986. Petitlooer appeared by KudLer & Berner (Marc Baboff,

C.P.A.). The Audtt Dlvtslon appeared by John P. Dugan, Eeq. (Angelo A. ScopellLto,

Esq.r  o f  couosel ) ,

ISSUE

DECISION

Itable for addltlonal sales tax due to tts lnablltty

sales for the audlt perlod.

FINDINGS OF FACT

petttloner, Trlebltz

Denand for Paynont

through May 31'

Ln the sun of

1. 0n Novenber 20, 1982, the Audlt Dlvtston tesued to

Orlglnals, Inc. ('rTrtebttztt), a Nottce of DeternLnatlon aod

of Sales and Use Taxas Due for the pertod Septenber l, L979

1982 ("the audtt perlod"). Sald notice aasegsed taxss due
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$18,418.04 ,  pena l ty  o f  $3 ,952.13  and Ln tereg t  o f  $3 ,705.44 ,  fo r  a  to ta l  aoouat

due o f  $26,075.6 I .

2. Petltloner operates a retall and wholesale bustness deallng prinarlly

l.n woments shoes Ln Brooklyn, New York.

3. The assessment was the resul-t of an audit by the Audlt Dlvisloo of the

buslness operattons of petitloner for the audit perLod. Pursuant to the

audltorts reguest on and before August 9, 1982, petltloner produced sone booke

and recorde, to wtt, eales tax returns, Federal tncome tax returns for the year

ended June 1980, depreclatlon schedulesr €l c&sh recetpts Journal and a check

dLebureements Journal. Howeverr petttLoner rltd not produce comptete sales

Lnvolces' regale certtflcates, coopleEe bank sEatementg or a FEderal locome tax

return for the f tscal year ended June 1981.

4. Subsequent eo the audtuorre lnLtl"al vl.ett to petltlonerre placa of

bueineee, the Audlt Dlvlslon lrag notlfted on october 7, 1982 that pettttonerfs

place of bugtnesrs lrac burglarlzad and that one of the casualtLes was the saLee

l.nvotces for the entlre audlt pertod. A pollce report verlfying satd burglary

was not produeed.

.5. Based upon the lftntted tnfornatlon whtch was acqutred fron petltLoner'

the audltor conducted a gross sales reconctllatioor exanlnlng the gross saleg

from the sales cax returns flLed durlog the audlt pertod, the saLes as reflectcd

ln receipts and the purchases as rEflected Ln dtsbursements. There lraa a very

gmalL dlscrepancy between gross recetpte reflected ln the books end records

produced by petttloner and the gross sales llsted on the saLes tax returne for

the autltt pertod. The Auill"t Dlvtslon also reconctleil taxabLe eates per recctpte

wlth those stated oo the sales tax returns, flndlng vtrtually no discrapancy.
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6. I' l lth the exceptloo of one customer, Concoctlong, Ltd.' the Audlt

Dlvlston dlsalLolred all other nontaxable sales scated tn pecltlonerts sales tax

returns because no substaatlatton for sald nontaxable sales was produced. The

total reported nontaxable sales of petlttoner amounted to $330,604.00 for the

entlre audlt perLod. The Audtt Dlvtston reduced that anount by seLes to

Concoct lons, Lt ,d.  total l lng $22,48I.00, and also made a reduct loa for general

tncome, conslstlng of lnsurance, rent and loans ln the sum of $801602.00 to

arrLve at a fLnal f lgure for nontaxable eaLes ot $227'521.00. Thls f igure'

wlthout further substantLatlon, lras aseumed to be addltlonal taxable sales and

the Audtt Dtvlston applted the proper gales tax rate to the addittooal taxable

incouE l"n each quartEr of the audtt pertod Eo arrlve at atldltlonal tax due of

$ 1 8 , 4 1 8 . 0 4

7. The Audlt DLvlslon fouad no flxed asset acqul"sltlons durlng che audlt

perlod and oo further addttlonal tax due.

8. Subsequent to hearing, petittoner subnltted outrerous canceLLed chccke'

coples of bank depoette, a handwrltten Llst of stores wlth whLch petltloner dtd

bustness durlog thE audlt perlod and several pages of handwrltten notes attcnPtLng

to correlate the deposlts llsted on the bank records wlth gales for reeale.

However, the petltloner was unable to produce resale certlflcates substanttattog

Ltg cLalned noataxable sales durlng the audlt perlod.

CONCIUSIONS 0F LAI.I

A. That Tax Law $ 1105(a) provtdes that the receipts from every retatl

eaLe of tangtble peraonal propErty shall be subJeet to a sales tax, ExcePt as

otherwtse provlded ln Artlcle 28 of the Tax Law.

B. That Tax Law $ 1101(b) provldes, ln pert tneng partr  that!
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tt(b) when used ln thls artlcle for purposes of the tax lnposed
by subdivls lons (a),  (b),  (c) and (d) of sect ion eleven hundred f ive
and by sectlon eleven hundred ten, the following terns shall mean:

(4) Retat l  Sale. (1) A saLe of tanglble personal property to
any person for any purpose, other than (A) for resale as such or as a
physlcal  component part  of  tanglbLe personal property ' . . . . "

c. That the Regulation pronuLgated pursuant to Tax Law S 110f(b)(4)

a t  20  NYCRR S 526.6(c ) (1 )  p rov ldes  tha t :

t tWhere a person, in the course of hls buslness operat lons,
purchases tanglbLe personal. property or services which he lntends to
sell, elther ln the form in whlch purchased, or as a component part
of other property or servlces, the property or services whlch he has
purchased wlLl be considered as purchased for resale and therefore,
not subject, to tax untll he has transferred the property to hLs
customer. t l

D. That the RegulatLons further state that a resaLe certlficate ls

one used to claim exemptlon from tax on purchases of tanglble persoaal

property or services whlch wtll be reeold or transferred to a customer

when sald personal propefty or services ls for resale. It ls requlred that

each vendor accept ing a resale cert l . f lcate must,  for ver l f i .cat lon purposes,

maintaln a uethod of associatlng a sale made for resale with the reeale

c e r t l f l c a t e  o n  f i L e .  ( 2 0  N Y C R R  S  5 3 2 . 4 t d l t 4 l . )

E. That petitioner falled to produce saLes lnvolces and correspondlng

resaLe certificates for the nontaxable sales clalned on each sales tax
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return flled durLng the audlt perlod, wlth the exceptloa of ooe customer, for

whtch petLtloaer wes given credtt.

F. Thatr sl"oee petl"tioner dld not pay lts tax ae deternl"ned by the Audtt

Dlvlslon wtthtn the ttne required by Tax Lew $ 1136(b), and no reasooable cauge

appears hereln, lt ls llabLe for penalty pursuant to Tax Law $ 1145(a).

F. That the pecttlou of Trlebttz Origlnals, Inc. is dEaled and thE Nottce

of Deterntnatlon and Demaod for Payuent of 9a1es and Use Taxae Due tesued oo

November 20, 1982 ls sustalned, together wtth penaltlee assessed and such

addltlonal tnterest as ney be lawfully owtng.

DATED: ALbany, New York STATE TAX COMMISSION

FEB 2 0 1987


