
STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Pet i t lon
o f

James E. Tognl '  Sr.
dlbla Tyrolean Automatic Vendlng

for Redeterminatlon of a Deflclency or RevLsion
of a Determinatlon or Refund of SaLes & Use Tax
under Art lcLe(s) 28 & 29 of the Tax Law
for  the  Per lod  9 lL l78  -  L /3 I | }L .

AFFIDAVIT OF MAITING

State of New York :
s a .  :

County of Albany 3

David Parchuek/Janet M. Snay, belng duLy sworn, deposes and says that
he/she ls an empLoyee of the State Tax Commlsslon, that he/she ls over 18 years
of age, and that on the 15th day of January, L987, he/she served the wlthln
not lce of Declslon by cert l f led maiL upon James E. Tognl,  St. ,  dlbla Tyrol-ean
Automatlc Vending the petitioner ln the wlthln proceeding, b)r encloslng a true
copy thereof ln a securely sealed postpald wrapper addressed as follows:

James E. Tognl,  Sr.
dlbla Tyrolean Automatic Vending
450 Horan Rd.
Syracuse, NY L3209

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t l t ioner .

said addressee Ls the pet i tLoner
sald wrapper is the last known addrees

Sworn to before me thls
16th day of January, L987.

s te r  oa
pursuant to Tax Law sect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the l1atter of the
of

Tyrolean Vending,

Pet l t ion

L t d . AFFIDAVIT OF MAILING

for Redetermlnatlon of a DeflcLency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per l .od  2 lL l$L  -  LL l30 l82 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayl belng duJ-y sworn, deposes and says that
he/she Ls an employee of the State Tax Connnlsslon, that he/she Ls over 18 yearg
of age, and that on the 16th day of January, L987, he/she served the wlthln
notlce of Decision by certifled mail upon Tyrolean Vending, Ltd. the petltloner Ln
the wlthin proceeding, by enclosing a true copy thereof l-n a securely sealed
postpald wrapper addressed as follows:

Tyrolean Vendlng, Ltd.
450 Horan Rd.
Syracuse, NY I32O9

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post offl.ce under the excluslve care and custody of the Unlted Statee Postal
ServLce wlthl.n the State of New York.

That deponent further says that the sald addreasee ls the petltloner
hereLn and that the address set forth on saLd !ilrapper ls the last knoun addrese
of the pet l t loner.

Sworn to before me thls
16th day of Januaryr 1987.

thorized to admlnister oat
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX CO\{MISSION

In the lfatter of the Petltion
o f

James E. Tognl,  Sr.  & Rosery Tognl
Off lcers of Tyrolean Vendlng, Ltd.

for Redeternlnation of a Deflclency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  2 l l /8L  -  lL l30 l82 .

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany 3

David Parehuck/Janet M. Snayr belng duJ-y sworn, deposes and says that
he/she ls an empLoyee of the State Tax Cornrnlsslon, that he/she ls over 18 years
of age, and that on the 16th day of January, 1987, he/she served the wlthln
not lce of Decision by cert l f led mal l  upon James E. Tognl,  Sr.  & Rosery
Tognl, OffLcers of Tyrolean Vending, Ltd. the petitioner ln the wlthln
proceeding' by encloslng a true copy thereof ln a securely sealed postpald
wrapper addressed as fol lows:

James E. Togni,  Sr.  & Rosery Togni
Off lcers of Tyrolean Vending, Ltd.
4365 CLatk Terrace
Marcel lus, NY 13108

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Postal
Service nlthln the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereln and that the address set forth on said wrapper ls the last known address
of the pet l t loner.

Sworn to before ne thls
16th day of Januaryr 1987.

Authorized to adnlnister oaths
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

James E. Togni,  Sr.
dlbla Tyrolean Automatlc Vendlng

for Redeternlnatlon of a Deficlency or RevlsLon
of a Deteru.lnatLon or Refund of Sales & Use Tax
under Art icLe(s) 28 & 29 of the Tax Law
for  the  Per lod  9 l I l78  -  I l3L l9 l , .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlsslon, that he/she Ls over 18 years
of age, and that on the 16th day of January, 1987, he served the wLthln notlce
of Decisl.on by certLfLed mail upon Dlrk J. OudemooL, the representative of
the petitloner ln the wlthin proceedinB, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Dirk J. Oudemool
Monroe Bldg. -  333 E. Onondaga St.
Syracuse, NY 13202

and by deposLtlng same enelosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the representative
of the petltioner herein and that the address set forth on sald wrapper is the
last knolnr address of the representatlve of the perltloner.

Sworn to before me thls
16th day of January, 1987.

pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Tyrolean VendLng,

Pet l t lon

L r d . AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deficlency or RevLsion
of a Determlnation or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law
for  the  PerJ .od  2 / I l8L  -  IL l30 /82 .

State of New York :
s g .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng dul-y sworn, deposes and says that
he/she ls an employee of the State Tax Comlsgion, that he/she ls over 18 years
of age, and that on the 16th day of Januaryr 1987, he served the withtn notlce
of Decisl.on by certlfied mal1 upon Dlrk J. Oudemool, the representattve of the
petltioner ln the lrlthin proceedlng, by enclosing a true copy thereof ln a
securely sealed postpaLd wrapper addressed as follows:

Dlrk J. Oudemool-
Monroe Bldg. - 333 E. Onondaga St.
Syracuse, NY 13202

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitloner herein and that the address set forth on said wraPper ls the
last known address of the representatlve of the petl.tloner.

Sworn to before me this
16th day of January, L987.

to ister oat
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

James E. Tognl,  Sr.  & Rosery TognL
Off lcers of Tyrolean VendLng, Ltd.

for RedetermlnatLon of a Deflclency or RevlsLon
of a Determinatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  2 lL l9L  -  LL l3Ol82 .

AFFIDAVIT OF MAILING

State of New York :
9 S .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, depoges and says that
he/she is an employee of the State Tax Cornnisslon, that he/she ls over 18 yearg
of age, and that on the 16th day of January, 1987, he served the nlthln notlce
of Decislon by certlfied mall upon Dlrk J. Oudemool, the representatlve of
the petitioner ln the wlthln proceedlnB, bI enclosing a true copy thereof Ln a
securely sealed postpald l rrapper addressed as fol lows:

Dlrk J. 0udenool
l' lonroe Bldg. - 333 E. Onondaga St.
Syracuse, NY L3202

and by depositing same enclosed Ln a postpaid properly addressed wrapper ln a
post office under the excLusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatLve
of the pet,ltloner hereLn and that the address set forth on sald wrapper is the
last known address of the representatlve of the petitioner.

Sworn to before ne thls
l6th day of January, 1987.

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James E. Tognl,  Sr.
dlb/a Tyrolean Aut,omatic Vendlng

for Redetermlnatlon of a Deflciency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  9 l L l 7 8  -  L l 3 L l 9 L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Counlsslon, that he/she Ls over 18 years
of age, and that on the 16th day of January, L987, he served the wlthln notlce
of Declslon by certlfied mail upon Robert FaglLarone, the representative of
the petltioner ln the withln proceedLng, bI enclosLng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lons:

Robert FaglLarone
Grimaldl, Fagliarone & Tornatore
650 James Street
Syracuse, NY 13203

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the United States Postal
ServLce ltithin the State of New York.

That deponent further says that the saLd addressee is the representatLve
of the petitloner hereln and that the address set forth on said wrapper ls the
last knowa address of the representacive of the petitioner.

Sworn to before me thls
16th day of January, 1987.

r to lster oaths
sec t lon  174pursuant to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Tyrol-ean Vending,

Pet l t lon

Lrd . AFFIDAVIT OF MAILING

for Redeterminatlon of a Deficl.ency or Revislon
of a Determination or Refund of Sales & Use Tax
under Article(e) 28 & 29 of the Tax Law
for  the  Per lod  2 /L /8L  -  L I l30 l82 ,

State of New York :
s s .  :

County of Albany :

Davld Parehuck/Janet l,t. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comlsslon, that he/she ls over 18 yearg
of age, and that on the 16th day of January, L987, he served the wLthin notlce
of Decislon by certlfled nall- upon Robert Fagllarone, the representatlve of the
petLtloner in the wlthln proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Robert Fagllarone
Grinaldi & Fagllarone & Tornatore
650 Janes Street
Syracuse, NY 13203

and by deposltlng same enclosed ln a postpalct properly addressed wrapper Ln a
post offlce under the excluslve care and custody of the Unlted States PostaL
ServLce within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltloner hereln and that the address set forth on sal.d wraPPef, ls the
l-ast kno$n address of the representative of the petltloner.

Sworn to before me thls
16th day of January, L987.

to mI.n
Lawpursuant to Tax sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

James E. Tognl,  Sr.  & Rosery Tognl
Off lcers of Tyrolean Vendlng, Ltd.

for Redeterminatlon of a Deficiency or RevisLon
of a Determination or Refund of Sales & Use Tax
under Article(g) 28 & 29 of the Tax Law
for  the  Per lod  2 /L l9L  -  LL l30 /82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an empLoyee of the St,ate Tax Cornmlssion, that he/she ls over 18 years
of age, and that on the 16th day of January, 1987, he served the within notlce
of Decision by eertlfled mall upon Robert Fagllaroner the representatlve of
the petltioner ln the wlthin proceeding, by enelosl.ng a true copy thereof ln a
securely sealed postpald nrapper addressed as fol lows:

Robert Fagllarone
Grlmaldl, FagJ-larone & Tornatore
650 Janes Street
Syracuse, NY 13203

and by deposltlng
post off lce under
Servlce withln the

That deponent
of the peEit loner
last knowrr address

same enclosed in a postpaid properly addressed wrapper ln a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the sald addressee is the representatlve
hereln and that the address set forth on said nrapper is the

of the representat ive of the pet l t ioner.

Sworn to before ne this
16th day of January, 1987.

pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R . K  1 2 2 2 7

January 16, 1987

Jaues E. Togni,  Sr.
d/bla Tyrolean Automatlc Vendlng
450 lloran Rd.
Syracuse, NY L3209

Dear Mr. Tognt:

Please take notlce of the Declslon of the State Tax Comnission encLosed
herewlth.

You have now exhausted your right of revlew at the admLnlstratlve l-evel.
Pursuant to sectfon(s) 1138 of the Tax Law, a proceeding ln court to revlelt an
adverse declsLon by the St,ate Tax Cornmisslon may be lnstltuted only under
Article 78 of the Clvll Practice Law and Rules, and must be co"nnenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of this not lce.

Inquirles concernlng the conputation of tax due or refund allowed ln accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Eval-uatlon Bureau
Assessment Review Unit
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truJ-y yours,

STATB TN( COMMISSION

cc: Taxing Bureauts Representat ive

Petl t lonerf  s Representat ive :
Robert FaglLarone AIiID Dlrk J. Oudemool
Grlnaldl, Fagl-iarone & Tornatore Monroe B1dg. - 333 E. Onondaga St.
650 Jaues Street Syracuse, NY L3202
Syracuse, NY 13203



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R R  L 2 2 2 7

January 16, L987

Tyrolean Vending, Ltd.
450 lloran Rd.
Syracuse, NY L3209

Gentlemen:

Please take notice of the Declsion of the State Tax Comlssion enclosed herewith.

You have now exhausted your rtght of revlew at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew
an adverse declslon by the State Tax Comlssion may be Lnstltuted only under
Articl-e 78 of the Civl1 PractLce Law and Rulesr and must be connenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of this not ice.

Inquirles concernlng the computation of tax due or refund allowed ln accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluation Bureau
Assessment Review Unlt
Butl.dlng /19, State Caupus -
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representatl-ve

Peti t lonerf  s Representat ive :
Robert Fagllarone Al{D Dirk J. Oudemool
Grl.naldl, Fagllarone & Tornatore Monroe Bldg. - 333 E. Onondaga St.
650 Janes Street SYracuse, NY I32Oz
Syracuse, NY 13203



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

January  16 ,1987

James E. Togni, Sr. & Rosery Togni
Off lcers of Tyrolean Vendlng, Ltd.
4365 CLark Terrace
llarcellus, NY 13108

Dear Mr. & Mrs. Togni:

Please take notice of the Decision of the State Tax Connission encl-osed
herewtth,

You have now exhausted your right of revtew at the admlnlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedtng ln court to revlew an
adverse decislon by the State Tax ConmLsslon may be lnstituted only under
Artlcle 78 of the Civll Practlce Law and Rulesr Ernd must be comenced ln the
Supreme Court of the State of New York, ALbany Countyr wlthln 4 nonths fron the
date of this not ice.

Inquiries concernlng the computation of tax due or refund aLlowed ln accordance
wlth thls declslon may be addressed to:

MfS Dept. Taxatlon and Finance
Audlt EvaLuation Bureau
Assessment Review Unit
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Petltloner I s Representat,ive :
Robert Fagllarone Al{D Dirk J. Oudemool
GrLnaldl, Fagllarone & Tornatore Monroe Bt-dg. - 333 E. Onondaga St.
650 Janes Street Syracuse, NY L3202
Syracuse, NY 13203



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the PetLtLon
:

o f

JAI,IES E. TOGNI, SR.
DIBIA TYROLEAI.] AUTOMATIC VENDING :

for RevlsLon of a DetermlnatLon or for Refund of:
SaLes and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Perlod Septenber 1, L978 :
through January 31, 1981.

:

In the Matter of the Petltion :

o f :

TYROLEAN VENDING, LTD. 3

for Revlsion of a Determinatlon or for Refund of:
SaLes and Use Taxes under Articles 28 and 29 of
the Tax Law for the Period February 1, 1981 :
through November 30, 1982.

:

DECISION

In the Matter of the Petition

o f

JAMES E. TOGNI, SR. AI.ID ROSERY TOGNI
OFFICERS OF TYROLEA}I VENDING, LTD.

:
for Revlslon of a Determinatl.on or for Refund of
SaLes and Use Taxes under Artl-cles 28 and 29 of z
the Tax Law for the Period February 1, 1981
through November 30, L982. :

Petitioner, James E. Tognl dlb/a Tyrolean Automatlc Vendlng, 450 Horan

Road, Syracuse, New York 13209, flled a petitLon for revlslon of a determl.na-

tion or for refund of saLes and use taxes under ArtLcles 28 and 29 of the Tax

Law for the period Septenber 1",  1978 through January 31'  1981 (Fl I-e No. 42414).

Petltloner, Tyrolean Vending Ltil., 450 Horan Road, Syracuse, New York

L3209, filed a petition for revlsion of a determlnatlon or for refund of sales



-2-

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod February

l, 1981 through Novenber 30, L982 (Ftle No. 47017).

Petlt ioners, James E. Tognl; Sr. and Rosery Tognl, 4365 Clark Terrace'

MarceLlus, New York 13108, flled a petltlon for redetermlnatl.on of a deficl.ency

or for refund of sales and use taxes under Artlc]-es 28 aad 29 of the Tax Law

for the perl"od February 1, 1981 through November 30, L982 (FtLe Nos. 47018 and

47019r.

A hearlng was conmenced before Arthur Brayr Hearlog Offlcer, at the

offlces of the State Tax Cornmlssion, 333 East Washlngton Street, Syracuse, New

York on July 12, 1985 at 9:00 A.M., cont inued at the same off lces on Novembet 20,

1985 at 9:15 A.M. and Novenbet 2L, 1985 at,  L2:05 P.M. and concluded on Noveuber

22, 1985 at 9:00 A.M. rr l th al- l  brLefs to be subnlt ted by Aprl l  9,  1986.

Petltloners appeared by Dlrk J. Oudenool, Esq. and by Grlnaldl, F6gllarone &

Tornatore (Robert Fagllarong, CPA). The Audlt DivLsLon appeared by Joho P.

Dugan, Esg. (Janes Del la Porta, Eeq.,  of  counsel) .

ISSUES

I. Whether lt was pernlssible for the Audlt Divl.slon to use a proJeetlon

of results from a test perlod to deternine petltlonerst tax ltabtllty arleLag

from unpald sales tax on recurrLng expeose purchases.

II. Whether the Audit Dl"visLon correctly determlned petltlonergr ealee

tax llabil-l.ty arlslng from sales through vendlng machlnes.

III. trlhether the AudLt Divlslon le requlred to seek colLectlon of unpald

sales tax from the purchaser before lt seeks collection of unpald sales tax

fron the sel ler.

IV. Whether the transfer of tangLble personal property to Tyroleaa

Vendlng, Ltd., approxlnateLy 22 nonths after lts lncorporatlon, rilas a taxable



-3-

retall sale or whether tt wae nontaxable as a transfer of property to a corPora-

tton upoo lts organtzatLon.

V. Whether the penalties and tnterest ln excess of the statutory mlaLmuu,

whlch were lnposed agal"nst the corporatlon and two of lts offlcere, ghould be

waLved.

FINDINGS OF FACT

1. On Decembet 7, L982, the Audlt DLvlslon lssued a Notlce of Determlna-

tlon and Demand for Payneot of Sales and Use Taxee Due to Ja,mes E. Tognl, doing

business as Tyrolean Automatlc Vendlng. The notlce aesessed eal-es and uee

taxes for the perl"od Septenber I, 1978 through January 31, 1981 tn the auount

o f  $ l0 l  ,L38.42  pJ .us  l "n te res t  o f  $31,605.45  fo r  a  to ta l -  amount  due o f  $132,743.87 .

2. on May 27, 1983, the Audlt Dlvlslon issued a Notlce of Determlnatloa

and Demand for Paynent of Sales and Use Taxes Due to Tyrolean Autonatlc Vendl.ng,

Inc. [slc]. The notlce asseesed sal-es and use taxes due for the perl"od February 1,

1981 through Novenber 30, 1982 tn the amount of $1021650.75 plus penalty of

$2L,942.50  and ln te res t  o f  $20,583.78  fo t  a  to ta l -  amount  due o f  $145,L77.03 .

On the sane date, separate notices were lssued to James Tognie Sr. and Roeery

Tognlr trs f,€sponslbLe offl.cers, asseselng the sane amount of ta:(es whlch were

assessed agalnst TyroJ-ean Autonatlc Vendl"ng, Inc.

3. TyroLean Automatic Vendlng ("the proprletorshlp'r) ltas a sole proprLetor-

shlp which engaged ln sales of food and drLnk l"temg through vendlng machl"nes.

The proprietorshl.p provided lts servlces to a wlde variety of flrne ln the

Syracuee metropolltan area. The prlces whlch the proprletorshlp charged to ltg

customers varled from one customer to another depending on the locationr the

type of product soLd and ocher arrangements lrlth the partlcular customef,. The
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products sold at vaf,l"ous Locations would vary dependl"ng on what that Partlcular

customer deslred.

4. In the course of the audLt of the proprLetorshlp, the Audlt Dlvlelon

requested to eee the books and records. Thereaftet' su$mary eales recorde for

the sales tax quarters under audit lrere examlned. In addltlon, the Audlt

Divlsion revLewed and sunmatLzed sooe monthly cash and sales reports to deternLne

whether they correeponded wlth the quarterly srJ,mmary reports. On the basl"s of

thls examinatlon, the Audlt DLvlslon deterulned that Ehe proprletorshlpts gales

as reported oa Mr. Tognlrs Federal lncome tax return were correct. Although

requestedr the proprleeorshlp decltned to provide a ll"st of the vendiag machLne

locatLons untll after the audlt was completed.

5. In order to ascertain the saLes tax due on varlous categorles' the

Audlc Dl"vlslon dtvtded the proprl"etorehiprs saleg by the categorl"es of the

varlous nerchandlse whlch petl"tl.oner sold. For the perlod Septenber 1978

through February 1980 there nere no monthly or quarterly rePorts. However'

utllizing the sales and use tax recurne to obtatn tocal sales and tnforoaetoo

provLded by the vendor to determlne the ratLo of sales ln the varlous cacegorles

to total sales, the Audlt Dtrvislon wag able to estlnate the sales by category

for those tlme perl"ods whereto eLther monthLy or quarterly sales sumnaries were

not available.

6. In the course of the audlt, it was deterulned that 100 percent of the

proprletorshl"pts canned food sales were subject to sales tax based oa Audl"t

Dlvlsion experl.ence that these l.tems were sold tn a heated state. In contrast'

the proprletorshlp reported 20 percent of Lts canned food gales as subJect to

sales tax.
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7. The Audlt Dl.visLoa determlned that 100 percent of the proprletorshlprs

coffee sal-es were subJ€ct to tax. This col"nclded with the proprLetorehlpre

reportLng of coffee sales as taxable.

8. The Audlt Dlvlslon found that the proprtetorshLp dld not conslder any

rnllk sales as subJect to sales tax. The Audlt Divislon concluded that 33 1/3

percent of the proprletorshlprs nl1k eales were subJect to tax.

9. The Audlt DLvlslon dlvtded the total clgarette sales by an average

selllng prlce of $0.80 per pack in order to determine the number of packs of

cigarettes sold.l Th" Audlt Dlvislon then subtracted the New York State

clgarette tax on the number of cigarettes sold to determl"ne the amount of

taxable sales. The sales tax due was then conputed on the amount of taxable

sales. In contrast to the Audit Dlvisionts method, l.t was the proprl.etorshl"pre

practlce to report 42.7 pexcent of total clgarette sales as taxable sal-es.

10. The Audlt Dlvlsion found that the proprietorship consldered all of lte

lce cream sales exempt. In contrast, the Audlt Dl.vlelon concluded that 33 1/3

percent of the proprletorshlpfs lce cream sales were subJect to salee tax.

11. The Audit Divlslon concluded that 33 1/3 percent of the proprletorehiprs

snack sales were subject to sales tax. In contrast, petltloner dld not rePort

any of its snack sales as being subJect to sales Cax.

L2. The proprletorshlp reported 25 percent of lts candy sales ae subJect

to sales tax. Ilowever, the Audlt Dlvlsl"on concluded that 100 percent of the

candy saLes were subJect to saLes tax.

rhe $0.80 per pack was an esclmate based upon observatlon of what
clgarettes lrere selllng for ln Broome County.
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13. The Audlt Divislon found that petlttoner had a category of sal-es knom

as cold food. IE was concluded on the basle of a conversatlon wlth Mr. Tognl

and upon countLng the bins ln the vending nachlnes which the proprletorshlp had

ln storage that 75 percent of the proprletorshlpts cold food sales cooglsted of

prepared food such as sandwlches. The renalning 25 percent of the cold food

sales conslgted of unprepared foods such as fruLt. The Audlt Dlvleloa assessed

sales tax on 100 percent of the prepared food saleg. The unprepared food sales

were considered 33 I/3 percent taxabLe. In contrast to the foregoing, the

proprletorshlp considered 14 percent of lts col-d food sales es subJect to salee

tax .

L4. The Audlt DivlsLon examl.ned the proprletorshlprs catagory of soda

sal-es and found that lt had been the proprletorshlprs practtce to report flve

perceot of lts soda sales category as subJect to sales tax. The audl"t revealed

that the proprietorshipfs category of soda sales included sales of lced tea.

Stnce the proprletorshlptg soda sales category dld not distlogulsh goda sales

fron l"ced gea sales, the Audlt DLvl"slon estLmated that 1.5 percent of the

proprietorshlprs total  soda sales conslsted of lced tea sales. The Audlt

DlvLslon then computed the tax due on the basie that 100 percent of eoda sales

were subJect to sales tax and 33 1/3 percent of the l.ced tea sales were subJect

to sales tax.

15. The Audlt Dlvislon compared the sales refLected on Mr. TognLts Federal

lncome tex returns wtth the saLes shown oo the New York State and local eaLee

and use tax returns and found that the Federal lncome tax returns reported

$751818.00 more ln grose gaLes than amounts ghown on the salee aod use tax

returns. Slnce netther 1"1r. Tognl nor hl-s accountant nas abLe to provtde an
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expl-anatLon for thls dlscrepancy, the enclre amount of the dLscrepaacy was

deemed taxable.

L6. The Audlc Dlvtslon exanlned recurrlng expense purchases for the nonths

of Septenber, October and November 1980 by natchlng the cancel-led checks to the

avallable purchase tnvolces ln order to deternLne whether sales tax had been

paid. Ostenslbly because some purchase lnvolces nere nlsslng aad the proprletor-

shlp dld not have a purchase journal, the Audlt Dlvlsion declded to attrlbute

the amount of tax found due for thls perlod to all of the perlods under audlt.

However, the workpapers dLsclose that only a small number of lnvol.ces were

nlssLng. In addltlon, the workpapers explalned that a detalled audlt ltas not

perforned because a snall anount of tax was found due for che test perlod, 1.e'

$ 1 6 8 . 4 r .

L7. The Audit Dlvlslon compared the proprl.etorshlpts llsts of aeset

purchases and assets dlsclosed on the Federal lncome tax return wLth the

lnvolces whlch were avallable for the entlre audlt perlod. In those lnetancee

where the proprietorshlp could not locate the lovoice or the l.nvoLce could be

located but the proper amount of tax wasntt pald, addltlonal sales tax ltag

asgessed.

18. Tyrolean Vendlng Ltd. (ttcorporatlon") was lncorporated on Aprll 15,

1979. However, the corporatlon rilas dormant and had nelther officerg nor

business activLty untll February l, 1981. 0n thls dater the corporatlon

commenced the buginess actlvlty of the proprletorshLp. Mr. James Togni, Sr.

became the presl"dent of thls entlty and Rosery Tognl became secretary-treasurer.

19. The audlt of the corporatlon nas conduct,ed ln the same manner as the

audlt of the proprletorship wlth certaln slgnificant exceptlons:
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d, The Federal corporatlon incone tax returns dlsclosed that the corpora-

tLon had gross sales l"n excess of ttre saLes reported by the corporatlon on lts

sales tax returns. The corporation attrlbuted the entire dLfference to sales

through amusement machlnes. However, slnce the corporation could onl-y document

that lt had approxlnateJ.y three anuseuent machlnes, an adJustment was made for

amusement nachine sales and the balance was held subject to saLes tax.

b. The Audlt Dlvtslon assessed saleg tax oo certaln equl"pnent sales on

whLch an exemptlon certlflcate was not avallable.

c. The Audit Dlvlslon aesessed sales tax on the trangfer of the assets

fron the proprietorship to the corporatlon. The value of the assets lras

ascertaLned from the balance sheet of the U.S. Corporatlon Income Tax Return

for the perlod Aprt l  1,  1980 through March 31, 1981.

d. A penalLy nas aseessed agalnst the corporatLon because Mr. Togni was

ostenslbLy told of the gales tax llabllltles on vendlng oachLne sales durlog

the audlt of the partnershlp ln August 1981. llowever, the nethod of reporting

did not change.

20. During the perl"od Septenber 1978 through November 1982, the proprletor-

shlp and then the corporation had a system for malntaLntng records baeed upon

advice from an accountlng flrn. One Lndlvidual served ae the bookkeeper. Thle

person ftled and pald b111s, maintalned Journals and nas respongLble for

payroll. A second lndlvldual was responslble for nalntaintng eales records and

insurlng that the selLtng prlces of the varLous ttems were kept current. A

thtrd lndl"viduaL was responslbLe for counting the cash recelpts.

2I. Both the proprletorshLp and the corporatl.on enployed lndlvlduals known

as route personnel. It nas the duty of the route persoonel to put goods lnto

the machl"nes and t,ake money out of the machlnes.
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22. The proprLetorshlp and the corporatl.on had a reportLog system to which

the route personnel lrere expected to adhere. At the beglnnlng of a buslness

day each route person would be glven a route sheet whlch llsted the locatlone

of the vendlng machines whlch the route person was to go to and the servLce

whlch was to be perforned. Each route person was also glven certaln lnventory

whlch would be charged to hln. A route aupervisor wouLd supervLse the renoval

of lnventory.

23, At the asslgned location, the route persoo would place the dealgnated

ltens into the machLnes and record lt on the route sheet. When cagh was

removed fron a machlne lt was placed lnto a bag. In addltloor I tlcket ltas

removed fron the route sheet whlch identifled the machine fron whl.ch the caeh

was obtained. The next mornlng the cash was counted and recorded on a tlcket.

The amount of cash recorded on the ticket woul-d then be eotered into the

busLness tg  records .

24. Occasloqally, a route pereon recorded an item ln the wrong column.

25. The foregolng foute tlckets were used fron the tfune the computer

operatlon began ln 1981. These records were maintaLned for the balance of the

audlu perLod.

26. On the basLs of the route tickets, a computer prlntout couLd be

generated showing the custom€fr the product sold, the selling prlce and the

total saLes for a month. The reports could also be generated on a weekly

bas ls .

27. In the course of the audlt of the corporatLon' the Audlt Dlvl"eioa ltas

advlsed that the corporatLon was havlng dtfficul-ty generatlng reports.

28. The sales reeords nalntalned by the proprLetorshlp and the corporation

were not sufflclently detalled to dlstlnguleh eales of al-l taxable ltems from
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sales of nontaxable ltene. For example, one could not distlnguleh fron the

sales records whether natural julce or artiftcial julce was sold. Further, the

records did not isol-ate the sales of lced tea. lJl.th respect co che route

tl"ckets from "alL purpose" machLoes, petltioners acknowledged that any item

selllng for about $0.70 could elther be taxable or oontaxable.

29. Prior to the uee of the conputer eystem, the proprietorehlp and

corporatl"on utlllzed a manual system for storlng the Lnfornatlon whlch the

comPuter could generate.

30. The proprletorshlp and the corporatlon had a system for the fll lng of

purchase Lnvolces. The system consisted of mal"ntalnlng a flLe on each compeny

fron which eLther the proprletorshlp or the corporation would make purchases.

The l"nvoLce would be placed ln the approprlate suppller's flle after tt had

been pald.

31. The lnvolcea on fLle showed the date the lnvotce was pald, the check

number aad the amount the check was drawn for.

32. The payments would be recorded ln a cash dLsbursement journaL whlch

showed the check nunber, the suppl-Lerts oame, and the date of the check.

Addltlonally, a column would lndlcate the nature of the expense.

33. The caeh dl.sbursements Journal and the flled Lnvolces were avallable

to the Audit Dlvlslon at the tlne the audl"t wae conducted.

34. Mr. Tognl was advlsed by an accountant ln 1972 ot L973 of lthat percen-

tage of hls saLes of varlous producta rrere subJect to sales tax. Thl"g lnforna-

tlon was then passed on to a bookkeeper who used l.t as a gulde to prePare the

sales tax returns during the perlods in lssue.

35. Throughout the audlt perlod, Mr. Togni nas alrare that cigarettest

soda, heated foods, and prepared foods were subJect to sales tax. Ilowever, he
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dld not lnquire as to the nature of the percentages provlded by hls accountant.

36. In August L982, the Audlt DLvislon advlsed petLtioner that the rates

used for calculatlng sales tax due were erroneous. From that tlne forward' the

corporatlon began flllng ln accordance wlth the l-nfornatlon recelved from the

Audlt DLvisLon.

37. A11 of the motor vehlcLes whlch the company purehaeed were LLcensed

and used over the road.

38. On Februar)r l, 1981, all of the assete and llabllltles of the proprle-

torshl"p were transferred to the corporation. In addltlon, Mr. Togni received

capltal stock and a denand note from the corporatlon. A portlon of the aasete

transferred were encumbered by J.labllltles. When these assets were transferred,

the corporation agsumed these ltabllttles and cof,respondlngly relLeved Mr.

Tognl of sald llabLlitles. At the hearlng, the corporate petltlooer argued,

among other thlngs, that the anount of sales tax assessed oo the transfer

should be reduced by the amount of the ltabiHttes whLch encumber said asgets.

39. Pettttoners preaected testlmony by an accountant who reviewed petltlonersf

sales for a perlod of two months. The accountant estlnated what coastLtuted

sandwlch sales based upon se1L1ng prlce. That Ls, sandwiches were deternlned

to be Ltems whlch sold for over $0.85. On the basls of thls analysis, petltloners

malntalned chat 60.8 percent of thelr cold food saleg were sandwlches. Petltlooera

also presented a l-lgt of facLlltles whlch purportedly have eating faclllcles.

According to the l-istr 29.792 of those at locatlons whlch have vendlng machl.nee

have eating facLlltles.

40. Petitionerst accountant examlned thel"r records and based upon selllng

prlce estlmated that 55.2 percent of the anount that petltlonergt tecords show
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as candy sales were actually candy eaLes. The balance purportedly consisted of

snacks and pastrles.

4L. Petltloners maLntalned that 20 percent of the col-d food sales were

sold ln an unheated state. However, thls was not substaatLated by any evidence.

42. PetltLonersf accountant oplned that the anount of tax assegged on

clgarette sales was approprLate and was unable to reach a concLuslon wlth

respect to the tax aasessed on soda sales.

43. At the hearlng, the Audlt Dl"vlsion conceded, on the basls of certain

documentary evidence, that the amount of unpald sales tax assessed againet the

proprietorship oo the acqulsltlon of flxed assets ehould be reduced by $721.00.

In addition, the Audlt Dlvl"sion conceded, on the baeis of other docuneatary

evldencer that the unpald sales tax assessed agalngt the corporatlon on the

acqulsl t lon of f lxed assets should be reduced by $73.50.

CONCLUSIONS OF LAI^I

A. That, in deterninLng the a.mount of a sales tax assessnent, lt 18 the

duty.of the Audit Divlstoo to select a nethod "reasonably calcuLated to reflect

the taxes due" (g Matter of Grant Co. v. Joseph, 2 NY2d L96, 206' g! denled

355 US 869). When the Audlt Divlsion employs such a method, lt becomes Lncumbeat

upon the petl"tLoner to establlsh error (Matter of Meyer v. State Tax Com. ' 61

AD2d 223, 227, lv denied 44 NY2d 645t.

B. That resort to the use of a teet pertod to determlne the anount of tax

due must be based upon an Lneufflcleacy of record keeplog whlch nakes lt

vlrtually lnposslble to determlne such llablltty and cooduct a complete audit

(Matter of Chartalr, Inc. v. State Tax Conmlsslon, 65 ADzd 44r. Petltlonere

malntained books and records pertal"ning to recurrLng expense purchaaes whlch

were avatlable to the Audlt Divlslon. These records were sufflcient for the
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verLfl.catlon of the paynent of saLes tax on petltloners' purchasee slnce they

were fll-ed in a manner whlch rendered then readl"ly accesslbLe. Accordlngly,

the use of a test perlod to determLne petltlonersr llablLlty on recurring

expense purchases was unwarranted. Therefore, the anount of unpald sales tax

assessed against the proprletorshlp and the corporatlon on reeurrLng expeose

purchases ls reduced to the anount of tax found due durlng the respectlve test

perLods.

e. That on Decenber 14, L978, the foLlowLng audlt pollcy was adopted:

rfThere is a rebuttable preeunptlon that 66 2l3Z of the
vending naehLne sales of nontaxable food are consldered for
off-premlses consumptlon. Thls presumptlon may be rebucted
by a vendor who can submlt evldence to prove that Ehe salee
for off  premlses consumption are ln excess of 66 2132."
( r sB-M-79 t11s . )

D. That the foregoing audLt pollcy has been reeognized Ln determlaatlone

of the State Tax Comml"sslon (..g., Mat,ter of Standard Vendlng of Oneoata, Inc.'

State Tax Co nLsglon, February l l ,  1983; Matter of  Serve Wel l  Enterpr ises'  Inc. '

State Tax Co nleelon, November 26, I982r.

E .  That  20  NYCRR 527.8(e) (1 ) ,  (2 )  p rov ldes :

rrSales through vendlng nachlrc. (f ) Vending nachine operatl"ons
c l l l t les such ae tables,
chalrs, benches, counterer ctc. are provlded for customers are
constdered to be eatlng establ-lshnents selllng food or drink
for on premises consurnptl"on aod sales made through such
machLnes are taxable.

(2) When food or drlnk 1s sold through vendlng machl"nes and
no facilitlee are provided for customerg' guch saleg are
deemed to be for off premlses consunptton and are taxed
accordlngl-y. tt

F. That slnce no evldence has been presented as to the amount of saleg at

those l-ocatlons whlch do not have eating facllltieer lt ls not possible to

determtne what portlon of the total sales of food and drlnk enumerated ln Tax

Law $1115(a)(1) was not subJect to tax because the sales were deened to be for
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off prenlees consumptlon. Accordl.ngly, no adJustnent ls wananted by petttlonerst

assertlon that approxlnately 70 percent of the l-ocatlons dLd not have dlnlng

fac l l l t les .

G. That petitlonerst analysl.s of that portlon of cold food sales lthlch

constltuted sandlrlch saLes and the portlon of the eandy saLes category whlch

constltuted sales of snacks and pastrles must be rejected. Mr. Tognlts own

testinony shovrs that the accountantfs analyslg of sandwlch salee as belng onl-y

Items whl"ch sold for more than $0.85 ls in error. Sl"nllarly, there l"e no way

to conftrm the accuracy of petitlonerts accountantrs analysLs of the candy

sales category. It Ls aoted that exactness is not required when lt le petitlonersf

own fatlure to malntaln proper records which prevents exactness la the determlnatlon

of sales tax llablllty (l,Iatter of Markowitz v. State Tax Comteslon, 54 ADzd,

IO23, af. fd 44 NY2d 684).

H. That the Audlt Dl.vlslon properl-y deemed the additlonal sal-es reflected

on, respectl.vely, the personal tncome tax returns and the Federal corPoraEloo

lncome tax returns as sales subJect to sales and uee tax slnce no other explanatlon

has been provided. Iloweverr lt is reasonable to assume that these addltLonaL

saLes were sales through vending machines. Accordlngly' the Audlc Divlslon le

directed to dlvlde the addltlonal salee ln proportLon to petltl.oners' salee of

thel.r varlous categories ln order to aacertaLn pecltlonergf salee tax llabl1lty.

It ls noted that the sales tax should be ellnlnated fron those categorleg to

avold lnposlng sales tax on the sales tax.

I. That Tax Law $ 1131(1) provldes that a vendor of tanglble persoaal

property ls coostdered a person requlred to collect tax. Furthetrr Tax Law $

1133(a) inposes personal llabtllty for che coLlection of tax on every person
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requlred to collect tax. The Audit Divlsion is aot requlred to lnltially seek

colLectlon of unpald sales tax fron the purchasers of tangible personal property.

J. That certaln transactLons are excluded fron the defLnltlon of a retall

sale by Tax Law S1101(b)(4)( l l . f ) .  Among these exclusl .ons are transfers of

tanglble personal property to a corporatlon upon lts orgaolzatlon Ln return for

soLely the lssuance of stock (22 NYCRR 526.6[d][5]) .  However,  " [ t ] ranfere nade

to a dormant corporatlon, whlch l"s belng actlvatedr of,€ not eLiglble for the

exclusion." (20 NYCRR 526.6[dl t5l t111].)  SLnce the transfer at leeue hereln

was made to a dormant corporattoo whieh was belng actlvated, the Audlt Dlvlelon

properly concLuded that the transaction lras subJect to sales tax.

K. That the Audlt DivLel.on properly decllned to reduce the value of the

assets transferred by the llabtLltles outstandlng on these assecs. SaLee tax

ls conputed upon the receipts of a retal .L sals (Tax Law $1f05[a]] .  The term

recelpt ls def lned as "[ t ]he amount of the sale pr l .ce of any property. . .  valued

ln moneyr whether recelved ln money or otherrvlse" (Tax Law $ 110ftbl [3]) .  The

assumptlon of the llabilitles on the assets constltuEed a forn of conelderatloo

for the transfer of the aesets and cherefore must be l"ncLuded ln the amount of

the sales prlce of the property. Therefore, the assumptioo of the 1labt1ltLee

constl.tuted a recelpt subJect to tax.

t .  Thac Tax Law $1145(a)(1) provldes that r f fa]ny persoo fal l lng to f l le a

return or to pay or pay over any cax to the tax comnisston wl"thln the ttne

requlred by this artLcle shall be subJect to a penalty". tlowever, lf the

taxpayer establlshes that the fallure to conply nlth the law wae due to reason-

able cause and not wlLlful negJ-ect, sald penaltles and lnterest Lo excess of

the mlntnum prescrLbed under Tax Law 51145 wlll be renLtted. (Tax Law $

1f45[a];  20 NYCRR 536.1[a]) .  In view of the substant laL dlscrepaocy between
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the sales whtch shouLd have been reported as subJect to sales tax and those

whLch pettcLoner reported, lt ls concLuded that petl"tloners dld not act with

reasonable cause. Thls concluslon ls supported by the fact that Mr. Tognl wae

anare that sales of cigarettesr eodal heated foods and prepared foods were

subject to sales tax. Nevertheleeg, he concinued to use the percentages whlch

rrere provtded by an accountant.

M. That slnce the corporation ameaded lts reportl"og nethod to brLng it ln

closer conformity wlth the requtrements of ArclcLes 28 and 29 of the Tax Law

for the perlode ending August 3I, 1982 and November 30, L982, the penalty aod

lnterest ln excegs of the mLnlmum ls cancelled for these periods.

N. That the notlces of deternLnation and demands for paynent of sales and

use taxes due are to be nodlfled ln accordance wlth Flnding of Fact rr43rr.

0. That the petltlon of James E. Tognl, d/bla Tyrolean Autonaclc Veodlng,

Tyrolean Vending Ltd., and James Tognl", Sr. and Rosery Tognl' as offlcers of

Tyrolean Vendlngr Ltd., ls granted only to the extent of Concluslons of Law

rfBrr, rrtlrr, ttMtt and rrNtt. That the Audit Dlvlslon ls dlrected to nodify the

notlces of deternlnation and deoands for paynent of eales and use taxes due

accordlngly; and that, excepc as so granted, the petitlons are denied.

DATED: Albanyr New York STATE TN( COMMISSION

JAN 1 61987
PRESIDENT


